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NOVDIBIR 29, 1994.--Comm1tted to the Committee or the WboJe HOUleon the
State or the Union aDd order8cI to be priDteci
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submitted the following

REPORT

together with I
.

DISSENTING VIEWS

[To accompany H.B. 4994)

[Jnc1udiDaCO8teldmateortheCo~oD81 Buqet Offtce)

The Committee on the Judiciary, to whom W88 referred the bill
(H.R. 4994) to apply the antitrust laws of the United States to
m~or league baseball, having considered the 88m~1 report favor-
ably thereon with an amendment and recommend tnat the bill 88
amended do p888.

The amendment il 88 follows:
Strike out all after the enacting clause and insert in lieu thereof

the following:
I8C'I1ON L I8ORI' 'ITft.8.

Thia Act may be cited .. the "Baaeb8llFaDI and Communiti. Protection Act or
1994..
DC. I. APPUCAftON or NIITI'8U8'I' LAWI TO IIAoJO8 UIAOU8 ~""AU. IN DCIIPo

'I1ONALANDD'I1IAOIIDDWIY Cl8CUlll8TANCU.

The Clayton Act (lIS U.S.C. 12 et Mq.) 18 amended by addlna at the aDd the rol-
10wiJll".

"SEC. 27. (a) If uDilateral tenna ancI CDDdItioaa01emplOflDent In ..tralnt or trade
or oolDlne... an impoeed by any party dIet baa heeD IUtUec:tto an nt be-
tween 2 or more m~or laque baMbaD dub. and the labor orpniaation repneen&-
iDl the play of ~or 188l\le bueball, luch unilateral impolition Iha11 1181UbJec:t
to the antitrult lawi.

"(b) Subeection (a) Iha11 not apply to a term or condition imDOMd lole1y with ..
lpact to a prof_ooal buebaU player who 18 a party to a unfronn player oontnct
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that is U8iaDed,at the time tha impoeidoDcIeIcribedin IUCh8UbIectIonoccun, to
a buebaU club that is not a r Ieque profllliODalbuebaU dub.

"(c)Thi. MCtionIha11not b8 COD8tnJedto modiIy,impair, or 8Upenede the oper-
ation of-

8(1) the Act 0( 8eptemb8r SO, 1981 (PublIc Law 87-a81i 16 U.S.C. 1291 et
..,.), or(2) any Federal .tabate re1atina to 1abarNladou.

"(d) For PurpoI88or thia MCtion,tha term 'terma and eoocIitioD8'doee DOtIDducie
8 8t.rike or 8 lockout.".

EXPLANATION OF AMENDMENT

Inasmuch 88 H.R. 4994 was ordered reported with a single
amendment in the nature of a substitute, the contents of this re-
port constitute an explanation of that amendment.

SUMMARY AND PuRPosE

Professional baseball is the only industry in the United States
that is exempt from the antitrust laws without being subject to al-
ternative reJUlatory supervision. There may have been a time
when such s1ngularity was a secret lOurce of pride and distinction
for the many who loved the game as ~rbaps the ftnelt outward
manifestation of the American way of lite and culture that bound
a divene people together. That time baa ended. The continuing
baseball strike of 1994-which ended the rearular se880n, which
ended the pos8ibility of a. World Seriea for the first time in 90
yean, and which baa very nearly ended the love affair of the Amer-
ican people with their national pastim~baa more than any other
event or legal argument created the necessary political win to sub-
ject this business to the same rules of fair and open competition,
of respect for the ultimate consumer, 88 all other business enter-
prises in this country.

The Committee's formal action of partially repealin, the
nonstatutory antitrust exemption-which Congress never in1tiated
or endorsed but by which it has been saddled for over 70 years-
is really the first step in ending a legal fiction about the game cre-
ated and perpetuated by the Supreme Court as perhaps one of ita
p"'eatest indulgences. That indulgence, fueled first by sentimental-
1tyand then by risk-aversionr baa now vested such complete power
over the sport by its financi81owners as to enable them to end the
game at will.

The Committee now acts to end the illusion which has spawned
very real economic consequences. I~- 80 by 11artIal1Y.r8D88ltn2
the nonstatutory exemption created by the 1922aecisloDin Fetkro1
B4Nbtzll Club of Baltimore v. Nation4l Uague of Profeaion4l Basep
ball Club...I In 80 doing, .the Committee responds to the current
phase of a recurring crisis in baseball in a very limited, yet crucial,
way: by subjecting the traditional partiea to Mejor League Base-
ball's:l collective bargainin~ agreemeni-the players' union and
owners-to the Nation's antltrust laws in the event one party uni-
laterally imposes an anticompetitive term or condition of employ-

I 269 u.s. 200 <1922).
a"lQIor IAacue BaMbaU" II 811lIIIi~nt8d 8I8OCi8t1O11,CIIII8iItiIIa01 &be28 -.lor.....

bM8beJldube; lb. L8rmil ~, III8cICOcl.-ibe &beopentlou 01&beAmIriCUIIA8iue
and the N.tloll81tequ. ia proI'HlioDa!buebaU.

j .
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ment on the other.' The legillation, B.R. 4994 (the "Baseball Fans
and Communitiea Protection Act of 1994-), exempts minor league
baseball from the ~ of ita ClOVe"""and does not interfere with
either the Sports BroadCaetiq Act. or any Federal labor relationsltatute.

Congress enacted the antitrust laws a century ago to safeguard
business freedom and consumer welfare in the economic sphere,
much as perBOnalliberties were safeguarded at the Nation's found-
ing.' Born in reaction to the maasive consolidation of economic re-
lOurces into wen-integrated monopolies and cartels caused by the
rapid industrialization in the mid-to late nineteenth century, the
antitrust laws were conceived 88 statutes of general applicability.
The history of antitrust IlfPalation in Congrel8 demonstrates a
heavy presumption apinst any departure from this principle.

Unfortunately, this same presumption has not always obtained
in the courts, :.i:dicial rationales were constructed to declare theconduct of ce industries as lacking the sufficient nexus to
interstate commerce to triaer the application of the Federal stat-
utes, includin~ the antitrust laws. Such a rationale W88applied bl
the Supreme Court to the buaineu of insurance in the 1868 decl-
lion of Paul v. Vlrlrini4,6dU:rinlan era when commercewas indeed
more localized and before the advent of Federal rearulation. To its
credit, the Supreme Court by 1944 recognized that the reach of the
Commerce Clause, througli its own subsequent decisions and
through the development of Federal regulatory agencies, made the
Paul decision antiquated. In United State. v. &uth-Ecutem Under-
write,.. AuociGtion,7 the Court set aside the anomalous rationale
underlyin, its holdinBor75 )'88l8 earlier.

The jUdlciall.Y-ereafedbaseball exemption had no such logical de-
velopment and denouement. Instead, the Supreme Court, in a fit
of sentimentality and an act of denial, clung to the type of nine-
teenth century analysis found in Paul v. Virgini4 by holding that

~ jurisdicticm8l ~rements were not met with respect to
the business of baseball. Whether this action in 1922 was the
Court's wa~ of attemptiq to bolster the game in the wake of the
"Black Sox acandal and the welcomed arrival of Judge Kenes8w
Mountain Landis as Commiaaioner is unknown. But whatever the
motive, it ceased to have any validity as developments unfolded in
the succeeding decades. When the nm antitrust challenge occurred
25 years laterl the Supreme Court declined to reconsider its hold-
ing in light or changeCicircumstances, claiming "detrimental reli-
ance- on behalf of the owner-beneficiaries.s Moreover, the Court
then shifted the burden of reconsideration to Congress, which had
never statutorily authorized the spurious immunity in the first
place. In a rmal stroke of audacity, the Court proceeded to preempt

i
.

JWhiIe the 8lltltn&R la.. aPDlYto &bena1aa oIpnt-.loullport.l iD a_nul W8J8. many
01the 8lltitnalt iII- raIaad fAthe JII'!Il88loDa1~ CODIat-m aI"'ati- of player reo
ItnIDto imPM8C\by ..- .mp~ .. I8D8I'8I1YW811'8aFnecImao, l'ror8Mioul SIlO"" and
ADtitn18t7~ <1981):Etbaa LOcIi.'"I'b8SciOpe01 the Labor Eu.pUoa ia Prot8MiODalSpo ",1989Dub U. 839 34+-346..16U.S.C,11291 .t 1Iq.

J 'I'be 8lltitrl&lt la.. ha.,. ban a,el, tenDed &be"charter 01 ~c Uberty.. Nonlwm Poco
~. y. Ullifed S,.,.., 356 u.s. 1,4 (1'IIU).

. 16 U.s. (8 WaUl itlS <1888).
, 322 U.s. 683 (1944).
.~ Y.NelliYcriY.,..".,'" U.8.... 86'7(19113).
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State antitrust challenges through a convoluted estoppel theory
akin to "admission by silence": that because Congress had been si-
lent on what the Court had wrought on its own initiative, then
Congress should be construed to have approved the exemption,
thereby entering and preempting the field even with respect to any
State law to the contrary.9

The end result was the perpetuation of the business of baseball
as a closed, cartelized industry in which the few, incumbent club
owners possess inordinate economic power and every other party-
players, fans, municipalities, minor league club owners, potential
expansion team investors-remain economically marginalized. In a
sense, the competitive landscape resembles the very type of busi-
ness arrangements that apurred Congress to enact the antitrust
laws in the first place.

The statism of the anticompetitive situation is obvious: since or-
ganized baseball began in 1871 right through the baseball strike of
1994, the same patterns of oligopolistic control are discernible: con-
trol over the players through the "reserve clause"; control over the
franchises through collusive agreements; control over the Commis-
sioner as agent and not activist. That the most recent strike is but
one of a series of work stoppages in recent years appears no coinci-
dence, ~ven the unchanging intersection of an unfettered antitrust
exemption together with what Judge Jerome Frank labelled a "pe-
onage" labor arrangement.l0

As indicated earlier, the action taken by the Committee is pur-
posely narrow and targeted to deal with the most pressing problem
connected with the antitrust exemption. As such, the Committee
wishes to make clear that by applying the antitrust laws to base-
ball in the delineated circumstances of H.R. 4994, it is in no way
endorsing the view that the exemption extends beyond the facta of
Federal Baseball.ll Nor should the Committee's more limited ac-
tion create any possible implication that a broader repeal of base-
ball's antitrust exemption is not indicated from a public policy
standpoint-or that the courts are not the more appropriate forum
to take this step if only the fortitude were found. However, if the
record compiled before the Committee is considered a reliable guide
to action, then there appears to be a strong agreement for sweep-
ing, if not total, repeal.

5

Major League Baseball, and owner of the Milwaukee Brewers, ac-
companied by Jimmie Lee Solomon, director of minor league rela-
tions for Major League Baseballi Stanley Brand, Brand & Lowell,
and special counsel, ProfessiolW Baseball Leagues; Gary R. Rob-
erts, vice dean and professor of law, Tulane University; Donald M.
Febr, executive director, M,yor Le~e Baseball Players Associa-
tion; James A Michener, author of Sports in America";James W.
Quinn, Weil, Gotshal & Manges; and Stephen Ross, professor of
law, University of Illinois.

Mr. Bilirakis, Mr. Selig, Mr. Fehr, and Mr. Brand also testified
at the September 22, 1994, hearing, along with the Hon. Sherwood
L. Boehlert, U.S. Representative from the State of New York; John
Feinstein, sportswriter and author of "Play Ball-The Life and
Troubled Times of Major League Baseball"; and Adam Kolton, ext>C-
utive director, Sports Fans United.

HEARINGS

The Subcommittee on Economicand Commercial Law conducted
oversight hearings on baseball's antitrust exemption on March 31,
1993, and September 22, 1994.

Witnesses at the March 31, 1993 hearing included the Hon. Bob
Graham and the Hon. Connie Mack, U.S. Senators from the State
of Florida; the Hon. Michael Bilirakis and the Hon. C. W. Bill
Young, U.S. Representatives from the State of Florida; the Hon.
Jim Bunning, U.S. Representative from the State of Kentucky; the
Hon. Frank Horton, former U.S. Representative from the State of
New York; Allan H. "Bud" Selig, chairman, Executive Council of

COMMITTEE VOTE

On September 2l!r. 1994, a reporting quorum being present, the
Subcommittee on .l!.iconomicand Commercial Law ordered H.R.
4994, amended with an amendment in the nature of a substitute,
reported to the Committee on the Judiciary by voice vote. On Sep-
tember 29, 1994, a reporting quorum being present, the Committee
on the Judiciary ordered H.R. 4994, as amended, reported to the
full House by voice vote.

DISCUSSION

I. HISTORYOF BASEBALL'SANTITRUSTEXEMPTION

A Early history

Although the game of baseball as we know it today had its gen-
esis in 1842, the first professional association, the National Asso-
ciation of Professional Base Ball Players, was not organized until
1871. Soon thereafter, the formation of the National League of Pro-
fessional Base Ball Clubs in 1876 led to the transfer of power over
the game from the players to their financial backers.12 These finan-
cial backers-the National League club owners-soon began col-
laborating on issues such as player control, and by 1887 were re-
quiring that the best players on each club (or team) be bound to
that team through a "reserve clause." 13

. Flood Y. 1WM.1 407 U.S. 268, 284-286 0972). See al8o IDlra DOte 62 aDd 8CCOIDpanyiDl tat.
,° Gartkl14 Y. CfI4ndUr, 172 F.2d 402, 409 (241 Cir. 1949).
II See Infra no\e8 83-70 locI accompuyinc tat.

USee paeraUy Oeoll'rey G. Ward ad Ken K. BW'D8, B_ba11: An lUuatrated History 2~
24 (1994) [hemll8ftar Ward . BW'D8). In Fabnwy IS76, Chicago Whi~ Stockiop owner and
coal mapate William A. Hulbert met with _en other dub owoen "eager u he was to tighten
their I".P 00 the lame" ad formed the Natiooal Lea,ue o{ Professional B- Ball Clubl. There
were eilbt charter _ban: Boetoa, Chicago, Ciocilmati, St. Louis, Hartford, New York, Phila-
del~a ad LouiIYiUe. Id. at 24.

1 A :t..-ve clauae" aeeka to Ii.. a club 0WII8r the perpetual riaht to bindJ. or "reMrve," a
player to a tNm. In IS79, the Natiooal Leane 0WI18'8 adopted BO8ton Red l:ltockinp owner
Arthur Sodeo's prollOl8l to _t1~ -r " ~ ~ per ~d thus the "reserve system"
wu borD. See 1M Loweoftah ad T~ Lupia, Tlie ImD8dec:t Diamond: '1'he Story of B_ball'a
RMerYe Sys-"'m aDd the Men Who F~t to Chaop It 18 0980); Ward . Bums, supra 110te
12, at 24 ("[TJo aoUcIitytheir power, [Chlcqo White Stoddop owner) Hulbert ad hIs alUea 8000
added a dauae to the COA&r8cIeof the tI.. beat 11180on nary team: this required that
each play only (or hIa CI1mInt amployer ad,ln ell'ect, "-rved' hIa services in perpetuity. Play-
81'8who objec:&.dtoo 8&reououaJy were ftnd then b1acldJ,ted."). The number of reaerved players
wu eolaried to 11 per team In 1883, to 12 10 1886, 14 in 1887-aod I?Ythe urly 1890'" llIe
.-v. clliu.. wu In the con&r8c&of 8'm'7 pro(888Iooal buebell player. See Mlcha.1 Cn.., The
SocIal Baaente ofT- Qua1Il,y,ln OoYeft1ll18Dt8Dd the Sporte Bualo... 83 (1974).
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In response to the owners' reserve system and other unilateral
practices-such as the cappinJ, oCplayer salaries-the players, led
by John Montgomery ("Monte) Ward, a star pitcher and shortstop
for the New York Giants, in 1889 organized a new league known
as the Players' League. Most of the star players went to the new
league for the 1890 season}4 The National Leag\le owners re-
sponded with cutthroat aggression; and Chicago White Stockings
owner AG. Spalding openly declared at the time: "I am for war
without quarter. I was opposed at first, but now I want to fight
until one of us drops dead. . . . From this point on it will simply
be a case of dog eat dog, and the dog with the bull dog tendencies
will live the longest." 15Within a year, the National League owners
had eliminated the Players' League as a competitor. IS When the
National League owners eliminated yet another competitor league
(the American Association) after the 1891 season, their monopoly
control over professional baseball was firmly established.17

Another brief period of economic competition in professional
baseball began in 1899, with the formation of what was to become
the American League. But by 1903, the American and National
Leagues agreed that it would be less expensive if they were to col-
laborate in their business, rather than competitively bid for player
services and fan support. The leagues formalized their cooperative
intent in a "National Agreement," which called for two separate but
equal leagues that would honor each other's contracts (maintaining
the reserve clause system for the leagues' mutual benefit), and pro-
vided for an annual "World's Series" to be played between the
champion of each league}S A National Baseball Commission was
established, composed of the presidents of the two leagues and a
permanent chairman. The National Agreement empowered the
commission to control baseball by its own decrees, enforcing them
without the aid of law, and answerable to no power outside its
own. 19

Soon thereafter, the death of major league player Addie Joss, and
the financial need of his widow, inspired a benefit game organized
by the players with proceeds to benefit Mrs. Joss. This experience
galvanized anew the players' attention on their own future secu-

14See generally Andrew Zimbaliat. Bueba1l and Billio... 6-6 (1992) [hereinafter 21mballat.
BII1IOIIIII.

llQuoted In Ward & BUI'III,aupra DOte12, at 39.
.. Although the NatiolUll Leque IDitially reacted to the Playen' Leque by commen~ a ul-

ery war and liviD( ticketa away to build attendance, the Playere' Leacue at firet held Ita own
linanciallf. Several NatiolUll League ownerl then eought court uuunctio... to ~ent plaYerI
from moVIng to the Playere' League; but the court8 rejeCted the ownere' requeeta for iluunctlo...,
on the ground that the reaerve clauee contracta lac:Ud "mutuality" -- plaY8re could be die-
mieaed by the clube with a mere 10 daya' notice, fet were obligated to play for the clube their
entire baeebaU playina live8. See Metropolitan Exhibition Co. v. Ward, 9 N.Y.S. 779 (1890). U1ti-
mately, however, the National League ownere were able to coopt tha backere of the Playere'
Leecue through a combination oCfinancial inducementa and marpr propoaala. See, a.l. 21mba-
lilt, Billio..., aupra note 14, at 6; Robert Berl')'- at al., Labor Relatio... In ProCeaaio~ Sporta
49 (1986) [hereinafter Labor Relational; E.C. AIR, Jr., Tha Development of Baaeball u a BU8i-
~: 1876-1900 [berelnaf\er AlAI, in Study or Monopoly Po_r. Haarinp before the Subcomm.
on the Study oCMonopoly Power oCthe Houae Coman. on tha Judiciary, Part 6, Ol'laDiud S-
baU, 82<1Cona., lit Seea. 1432-1443 (1951) [hereinafter 19151Houee Haariopl.

.. See, e.g., 21mbalist, Billio..., aupra note 14l~t 6 ('"1'he M diaeolved after the 1891 -n
with four of Ita teama added to the NL"}. The 1'I8t1ona1Leagua lOOn reaped tha barveat of Ita
monopoly power u player ..lariea feU an av&rap of 40 percent in 1893, while team profita IQM.
See AlA, in 19111House Hea.rinp, supra nota 16, at 1+43.

"See Ward & Buraa, aupra note 12, at 66-67; - alao Dan AMamaon,Baaeball& tha Court.
In Co...titutlon 68, 69-71 (Fall 1992) [herelnaft.er AMamaonl.

I.s.. generally Ward & Buraa, eupra note 12, at 8I5-M.

rity. Following the 1912 season, the players organized the Frater-
nity of ProCessionalBase Ball Players oCAmerica-with the avowed
purpose of eliminating the reserve clause and gaining for the play-
ers a larger percentage of the profits produced by the game.20

B. Origin of profeS8ionalbaseball's nonstatutory antitrust exemption
By the end of 1913, another league, the Federal Baseball League,

was formed by a group of wealthy businessmen. Several major
league players joined the new Federal League, even at the risk of
being "blacklisted" by the two entrenched, cooperating major
leagues.21In 1915, after incurring significant financiallos8es, the
Federal Baseball League brought an antitrust suit against the
American and National Leagues, asking the court for a declaration
that the National Agreement was anticompetitive and that the re-
serve clauses in inaividual player contracts were void.22Subse-

~:nt to trial, and pending a decision by Judge Kenesaw Mountaindis (later to become the ftrstprofessional baseball commis-
sioner), the Federal League reached a settlement with the Amer-
ican and National Leagues. In return for agreeing to dissolve the
Federal League, ita owners were to receive $600,000 each and own-
ers of the Chicago and St. Louis Federal League franchises were
permitted to purchase two existing mejor league teams,

The owners of the Baltimore Federal League franchise, denied
the opportunity to purchase an existing major league team, filed
their own antitrust suit.v Followin~a trial, a jury found that the
defendants had unlawfully conspired to destroy the Federal
League, and that the Baltimore club had been damaged in the
amount of $80,000 (which by law was trebled to $240,000).2"How-
ever, in 1921, the Court of Appeals for the District of Columbia Cir-
cuit reversed, holding that the antitrust laws did not apply to pro-
fessional baseball because the sport was neither trade, nor com-
merce, nor conducted among the StateS.25And i!l 1922, the Su-
preme Court affirmed the appeals court in a lengthy opinion deliv-
ered by Justice Oliver Wendell Holmes:

[T]he (act that in order to give the exhibitions the
Leagues must induce free persons to cross state lines and

:aoSee Id. at 121. LIke tha &bon-Dyed BrotharboocI of Prof_onal Baae Ball Playere founded
In the 1880's by Monte Ward, which wu cruahed aiona with Ward'a Playen' League (aee supra
DOtea 14-16 and accompanyiD( text) the fratarDity wu a precureor to tha current ~ League
Baaeball Playere' Aa8ocIation (MLBPA). The MLBPA wu formed in 1954 primarily u an out-
growth of pleyar unhappi~ over the lack of JII'OII'8UIn bargalDiIl( ror an Improved pe...ion
plan. But lletween 19154and 1966, tha MLBPA'e IeIal couneel wu Judge Robert CaJlDon, a man
who upirecl to be baaeball'a commiealoner and aupported the reeerve clauae. ". a l'88ult, the
MLBPA did DOt prove to be an active r- until after 1966, when Marvin MIller, a longtime
JI8IOtiator for the UDited SlMlworkare~ wu ch_n u tha MLBPA'a firat executive director. See
Zimbaliat, BilDo /.supra note 14, at 17.

31 See Ward & lSurne, eupra DOte12, at 121-123.
D See Id. at 123.
3> See generally Ward & Burne, eupra DOte 12, at 123, 127; Lionel S. Sobel, Proreaaional

Sporta and the Law 1-7 (1977) [hereinafter Sobel).
34 See J!nerellf Alnmaon, auJ11'8note lS, at 72; Sobel, supra note 23, at 156n.18; Notional

~ 0( Prof...ioft4l &e.ball Clubl v. F«krol &e.baU Club ofBoltiltllJl'e, 269 Fed. 681, 682
(D.C. Cir. 1921), aft'd, 2159U.s. 200 (1922). Private pereona IlIiured in their buaineaa or property
by reuon of a violation of the antltnaat la- are entl\led to recover treble d8JD8.IU. Clayton
Act §4, 115U.S.C. § 115.In addition to compeaaatina IlIiured plaintiffs, treble damages aerve to
puni&b wronadoen and enliat private plaintiff. In tha work of detectina, puniahinl, and thereby
Cleterrinl anticompetltlve conduct.

3SNatiDn4llMilJw of ,.,."...ion4l &e.6oll Club. v. F«krol BoMball Club of Boltimore. 269
F. 681 (D.C. Cir. 1921), aft'd, 2159U.S. 200 (1922).
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league player willing to work at the major league level for less.
Third, major league owners were able to sell the contracts of minor
league players bound by reserve clauses.29

. The antitrust exemption conferred upon professional baseball by
the Supreme Court in Federal Baseball went unchallenged for 25
years. The first challenge grew out of the 1946 attempt by entre-
preneurs in Mexico to establish a competitive new league by re-
cruiting players with promises of higher salaries. When the Mexi-
can entrepreneurs succeeded in signing 18 major league players,
the major leagues blacklisted all 18 players, and suspended them
for 6 years.30The major leques also entered into agreements with
foreign leagues in the Caribbean. South and Central America, and
Canada not to hire the blacklisted players. And when the promot-
ers of the Mexican League failed fmancially and abandoned their
battle, the new leaders of that league entered into a like agreement
with the major leagues, to honor each other's player contracts, in-
cluding the reserve clause provisions.31

With no place left to play. one of the suspended players, Danny
Gardella, brought suit under the antitrust laws challenging his
blacklisting. Apparently. the Supreme Court's recent broadening in
South-Eastern Underwriters of what constituted interstate com-

1 merce in the insurance context gave Mr. Gardella cause for hope.
And in the 1949decision of GardclltJv. Chandkr,32 the Second Cir-
cuit held, in opinions by Judges Leamed Hand and Jerome Frank,
that the advent of nationwide radio and television baseball game
broadcasts, in conjunction with the interstate movement of teams,
was enough to bring the business of professional baseball within
;the definition of interstate commerce for purposes of the antitrust

~

aws. In his opinion, Judge Frank not only characterized the Fed-
ral Baseball decision as "an impotent zombie," but pointed out

that the exemption created by the decision had led to a pernicious
I "restraintonbasichuman liberty:

I think [Federal Baseball] should be. . . distinguished,
if possible. because. . . we have here a monopolywhich,
in its effect on ball-players like the plaintiff, possesses
characteristics shockingly repugnant to moral principles
that, at least since the War Between the States, have been
basic in America, as shown by the Thirteenth Amendment
to the Constitution, condemning "involuntary servitude,"
and by subsequent Congressional enactments on that sub-
ject. For the "reserve clause," as has been observed, results
in something resembling peonage of the baseball player.3J

Professional baseball quickly settled out of court with Gardella, but
by 1961found itself defending eight additional antitrust suits.J"

must arrange and pay for their doing so is not enough to
change the character of the business. Accordingto this dis-
tinction insisted upon in Hooper v. California, . . . the
transport is a mere incident, not the essential thing. That
to which it is incident, the exhibition, although made for
money, would not be called trade or commerce in the com-
monly accepted use of those words,26

Although this reasoning and result may have comported with the
narrow view of interstate commerce as articulated in the earlier
Hooper opinion, that narrow view had already been significantly
undermined by statutes passed and ,judicial decisions rendered in
the years intervening between HooPf'rand Federal Baseball.27(The
Hooperrationale was explicitly overruled in United States v. South-
Eastern Underwriters Ass'n, 322 U.S. 633 (1944).28)The Court's
failure to recognize these developments and apply the antitrust
laws to the burgeoning interstate business of professional baseball
allowed the National and American Leagues to continue strength-
ening their cartel, and through it, their grip on the game and the
pillyers. .

The power and influence of the National and American leagues
during this period was vividly illustrated by professional baseball's
"farm system," by which major league clubs, through ownership
and affiliation, were able to control minor league teams stocked
with large numbers of players subject to long-term reserve clause
1'equirements. The farm system, which was perfected by Branch
Rickey's St. Louis Cardinals in the 1920's, strengthened the mejor
league owners' control over baseball players in. a number of re-
spects, First, being bound by the reserve clause, players in the
minor league system had no choice but to stay within that team's
system or leave professional baseball altogether. Second, low minor
league salaries helped pressure major league players to reduce
their own salary demands, lest they lose their jobs to a minor

.. F«kral &.6011 Club o{&ltimore v. NolioMl ~ of Pro{euimuJl&.ball Club., 269
u.s. 200, 208-209 (1922) (cilillJ HOOfMry. Califonai4, 15« u.s. 648 (1895».

n Hooper wu it8e1l a deci81on by a Court believiDe that it wu COD8traiDedto loUow ~
denHn that cue the precedent of Paul II. VilFAiG. 75 U.s. (8 Wall.) 168 (1868). Both Paul
aDd Hooper dealt with the enent 01 State resul~tory authority; Federal authority wu DOt at
iuIM. Moreover, at the time 01 Paul, Coner- bad made IC8Dt\1M 01ita Commerce Clau.. pow.
en, aDd the Supreme Court', Commerce ClaU88 aoa1yei, at the time 01 Paul bad .f8-ally t.ru~
ed the "intentate commerce" thre8bold u a brifrht liDe divl~ Federal aDd State authority.
See, e'f" W~lton v. Miaouri. 91 U.S. 275, 282 OS75); StcanuAlp Co. y. Po.t/IItUfUlU, 73 U.S.
(6 Wal .) 31 (1867); GiboolU v. °l1tUn. 22 U.S. (9 WheaL) 1 (1824). With the creation 01 the
Intentate Commerce Commiuion In 1887, however, Coner- clearlJl had 8i~ aD iDtent to
_rt ita authority over Itey buai- MCton havlllllntantata I'8IIIiftcatiooa. The Shvmao Act
of 1890 had, 01 coune, lOne even further, lorbIdcIiDC"(e]very CODtract, combiDaUoll. . " or
coD8piracy In reetraint of trade or commerce amolll the leYeral Sta~.. By 1922, th- -re
a number 01 Supreme Court opiDioD8indicatilll that the Court bad !JICn88IIIIly broed8ll8d Ita
view of the ectJvitiea that came within the F8cleral Govemment'a Commerce CIaU88 Powen,
while hoidillll that reqnition 01 Federal authoritl in no wa~dimiDilhed State authority WIlMa
Co clearly ream the fIeld. See e.l. SoutIMrn . v, &id, 222 U.S. 424, ~315
119~wift cI GPo,v. ~ SI4,... 196 U.S. 3711,398 (l II)' COIJl"I/IOIIcI CIMIllIUItt BridM
CO. V. &nluc/ry, 164 U.S. 204, 20&-210 (1894); County 0( Mobik v. KimbGU. 102 U.S. 691, 6H-
702 (1880).

.. 322U.S.533(1944).HooperbadreatecluponthenotIonthat the1- ol~ ~.
ci.. throuehout leYeral Sta" did not COD8titute IDtentata commerce. But South.Eut.ern UD-
derwriten held that a fire ill8Ul'8llC8company conductllll eubatantlal iDtentat.a bueiuu W88
involved in iDtentat.a comm-. aDd that It wu th..rore eubJect 10 tha Shel'lll8D Act. lei. at
641 ("Thie buai- Ie not .jI8J'8tec1lDIO 48 dietiDCt tarrilOrIa1 compartDluta which IuDctlOD
in iIOlatiODfrom ..ch other. IDterrelatioD8hlp, IntardapeDdance, and ID.atlOD 01 actIvltI.. ID
eU the eta.. iD which they operata are practical upeete 01 [the..] companl..' methoda 01doiq
bueill8ll,"),

~ See AM_n, eupra DOt.8IS, at 72-73. See allO Ba~8IIIiD Rader, Ba.ball: A Hietory 01
America'e Game 134 (1972); Nell SulllY@ll,The Millon: The Struglee aDd the Triumph 01 Bue.
ball'e Poor RelatiOD from 1878 10 the ~Dt 9&-100 (1990); J..8iIce Davie, Sell-Reirulation in
Baaeba11. 1909-1971.L_'!I00v8l'1llllut aDd the Sporta Buai- 349, 385 (1974); Murray Polner,BI'8IIChRickey 88 (l1IIJ4I).

)0 Sea Abni.m8OD,euJ11'8DOte 18 at 73.
so Sea Sobel, eupra not.a 23, at 7-19.
)3 172 F.2d 402 (241Clr, 1949),
SJ let. at 409 (dtatloD8 omitted).
M Sea Zimbaliet, BIWoD8,eup,. nota 14, at 13.
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ject to existing antitrust legislation. The present cases ask
us to overrule the prior decision and, with retrospective ef-
fect, hold the legislation applicable. We think that if there
are evils in this field which now warrant application to it
of the antitrust laws it should be by legislation..1

A series of court decisions holding other professional sports sub-
ject to the antitrust laws has only highlighted the anomalous sta-
tus of professional baseball's antitrust exemption..2 Meanwhile, the
phenomenal growth of baseball revenues from broadcast con-
tracts,.3 coupled with the continued judicial acceptance of base-
ball's reserve clause, has led to increasingly difficult labor reis-
tions~and pressure for additional congressionalscrutiny.45

The next chapter in this history is the Supreme Court's reaffir-
mation of Federal Baseball in the 1972 decision, Flood v. Kuhn.46
The case arose as a result of a trade between the St. Louis Car-
dinals and the Philadelphia Phillies. One traded player, Curt
Flood, refused to accept- the trade and sign a contract with the
Phillies, and instead challenged the reserve clause by bringing an
antitrust suit. Reiterating the rationale of its Toolson ruling, the
Supreme Court again stressed the "reliance" factor and stated it
was the responsibility of Congress, not the Judiciary, to change this
longstanding anomaly.

11

Uncertain of its chances in the courts, professional baseball
turned to Congress. ~h- -hillA'~re introduced in the House-
'l!acl1-of-.which would have cOdified".-blattkenmtitrust" exemption
'I'm-all:- PJOf~~ionJll..§.parla..oEganizafiOns. These bills were exten-
sively studied by Representative Emmanuel Celler's Subcommittee
on the Study of Monopoly Power (predecessor to the Subcommittee
on Economic and Commercial Law), which recommended against
their passage.35

Perhaps as significant as the Subcommittee's rejection of the bills
was the rationale for the rejection that was provided in the Sub-
committee's report. The report premised its reasoning and conclu-
sions on the expectation that Federal Baseball would be overruled:

The Supreme Court's decision in the Federal League
case has not been over-ruled. Nevertheless, as the various
opinions in the recent case of Gardella v. Chandler dem-
onstrate, it may be seriously doubted whether baseball
should now be regarded as exempt from the antitrust laws.
Since 1922, there have been important changes both in the
operations of organized baseball and also in the Supreme
Court's interpretation of the scope of the statutes enacted
pursuant to Congress' constitutional power to regulate
mterstate commerce.36

The Subcommittee's assumption that the courts would apply
more current interstate commerce jurisprudence to overrule the
Court-created antitrust exemption of professional baseball proved
to be mistaken. Notwithstanding the judicial and legislative devel-
opments in the area during the 1940's and the first years of the
1950's, Feder§lBAaJ>han mal J:satlbmed b~ Cnnrt..mt~53 decillionof Toolson v. New York ankees. 7 The case was
rought by George Toolson, a player In the New York Yankees'

farm system who objected to his reassignment from the Newark,
New Jersey, club to one in Binghamton, New York. When he re-
fused to report to the Bin~hamton club, the club placed him on its
"ineligible list," barring him completely from playing professional
baseball. 311

The district court dismissed Mr. Toolson's claim without a trial,
holding: "If the Federal Baseball Club case is, as Judge Frank inti-
mates, an 'impotent zombie,' I feel that it is not my duty to so find
but that the Supreme Court should so declare."39 The Ninth Circuit
affirmed.40 In a short per curiam opinion affirming the dismissal,
the Supreme Court avoided reconsideration of the interstate com-
merce question, emphasizing instead professional baseball's 30-year
reliance on the exemption:

The business [of baseball] has . . . been left for thirty
years to develop, on the understanding that it was not sub-

i
.

>S See 1951 HoUM HeariOPr .upra DOte 16; Subcomm. on the Study of Monopoly Power or
the HouM Comm. on the JUdiCIary, Orpnized Bueball, H. Rep. No. 2002, 82d Co , 2d Sell.
(1952) (hereinafter Celler Report].

>6CeUer Report, .upra note 35, at 228.
"346 U.S. 366 (1953).
>lSee generally AbramlOn, .upra note 18, at 74.
JOToohon y. Nf!/IJYorAl YonAl«8, 101 F. Supp. 93, 95 (S.D. Cal. 1951). aft'd, 200 F.2d 198 (9th

Clr. 1962), aft'd, 346 U.S. 356 (1963).
4OToohon y. Nf!/IJYorAlYOMet8, 200 F.2d 198 (9th Cir. 1952). aft'd, 346 U.S. 366 (1953).

4' TooQan y. N- YoN YaMet8, 346 U.8. at 356, 357 (1953) (emphui. added).
4 See Infra note 71 and accompanyiq tat.
OJAccordiq to Marvin Miller, rormer eucuti". director of the M~r Leque Baleball Players

A8Ioci.tion, player 1a1ari.. ~ IDIipiAcantly In the 20 )'881'1after World Wer II despite steep
InlIation, and by 1967 th. a ~r leque player I8lary w.. only $19,000. s.; Abramson,
IUpra nOte 18, at 74.

Th. ..enp m.Jor Ieuu. p!a1V I81ary for 1998 nJ)Orleclly w.. $1.2 million. See Timothy K.
Smith and Erll N"orton,.~q CUI'ft8: Wall St. ~'l Apr. 2, 1993, at Al [hereinafter Smith
.. Norton]; ADAIrewZimbaJlat, "Field ofSchemel," The l'Iew Republicl Aug. 15, 1994, at 11 [here-
inafter 21mbalilt, FIeld]. At thIa level overa1l pJa,v8' la1ariel 8qUII 50 to 5& percent or M~or
Leque Bueball revenue. See Smith .. NortaD, IUprL Such pen:eJltaplllJ'l DOtcoDlidered par-
ticularly hi&h for a labor-intellli". buI1n88 8uch .. prof_low buabaU: for example, adyertis-
I... ...nci.. and coDiultiDl ftnDa pDeral" .1*14 bltwaan 50 percent and 60 pen:ent of revenue
on worker pay. and law ftl'lDl can IpaDd .. much .. 75 percent on employee l81erle.. Id. It i.
aIIo important to ncophre that a ~or player'. a prof_ow life i. leu than
6 yellJ'l; and that tha m.diu ballball-p1aYw ~ for 1993 reportedlyw.. $410,OOO-f8rIe..
th8.D the avef'lltl uJary. See ADdraw Zlmllall.t, -Sueball Economica and ADtitnl8t Immunity,"
4 Seton HaD J. ~port Law 287\ 291 (1994) [hereinafter Zimb.li.t, "Immunity") ("Of' tho... who
make It [to the ~or LeaIUelJ, only 0118in ei&bt .taye for more than Iiz yean"); Zimbalist,
Field .u,,"-.

44The lDdultry'. labor dilllcu1ti.. wen ~ligbtad by the 1966 holdout of the Loa Angeles
DodIIen' .tar pilch- Sandy Koufu and DOn DryIdaIe. Koufu: and Dr)'Idale. who were pr!-
man1y I'8lpolllibll for their team'. World Sari.. Yic:toryIn the praYiOUlyear, held out for 32
daye Into tII. - before ..tt1IDc with the team for a combined contract of $240,000, after
ha¥llll thnatanacl to briq IUit apiDit the team UDder CalIf'ornIa'. uli-JI8OII8Ie laws. See
~, 1Upr8 DOte 18, at 76.

"One of the bitter kDOwn attempta by ~ to miew buabaU'. unique utitru.t .tatU8
occurred 10 1958, when theo-N- York Yanbiit IIWI8Pr Cuey Stengel and .tar center fielder
Micby Mantle IeItiAad before the 8aDate Su'-omittaa on ADtitnl8t and MoDOpoly.Stenger.
IeItImony iDduclacl an utaDcIacl .~ highlichtad by hi. famoUi double talk (known 8S
.Steopleel"), by which he manaaeclto .,.u for 46 minutal without ever taId... a poeition on
the panc1iD4rlagallation.

A8UcI by Te- 8aDator EItel Kalau\W why a bill Ihould be p8IIIIId. Stengel 8D8Wered
with rambli... lellimony marked by burItI of lauchtar from the audilDC8:

Mr. KErAUVER.Mr. Stengel
,

J am DOtIUI'I that J _de my qWlltion daar. [Laughter.]
Mr. STBNo&L.Y.., Iir. W. I thet 11 aU right. I am not .ure I am &oi... to answer

YOun perfaet.ly either. [Laughler.]
Mantle then brouaht clown the hOU8l by etatiq, "My view. IIJ'I ju.t .bout the l81De 88

Caaay'.. " OrnnIaad Prof_ooal Team Spona: Hearl Wore the Su&omm. on ADtitrust and
MODOPO"c£th. Senate Judiciary Comm., 85th Cone., 2nd Seu. 13,24 (195&). See aIIo Ward
.. BurDll!Upra not.e 12, at 364-356.

46407 u.s. 268 (1972).
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Justice b! :kmun's m~ority opinion is perhaps best known for
its frequent romantic homages to professional baseball's heritage
and place in our Nation's history.47 While Flood followed the
Court's decisions in Federal Baseball and Toolson, the Justices visi-
bly wrestled with the bizarre results these decisions had wroultht.
Even the majority opinion characterized the exemption as an
anomaly" and "an aberration confined to baseball." 48 And in his
dissent, Justice Douglas ~roclaimed professional baseball's anti-
trust exemption to be a derelict in the stream of law that [the
Court], its creator, should remove."49 In the end, though, the ma-
jority concluded that "what the Court said in Federal Baseball in
1922 and what it said in Toolson in 1953, we say again here in
1972: the reTTU!dl.'if any is indicated, is for congre8sio1l41,and not
judicial, action. ~OIn his concurring opinion, Chief Justice Burger
emphasized this point by unabashedly declaring: "[1]t is time the
Congress acted to solve this problem," 51

One of the more remarkable as~ of the Flood opinion is that
after inferring congressional intent from congressional "positive in-
action," the Court went on to hold that Congress had preempted
State antitrust law enforcement in the area.'2 This judicial con-
struction of the law has severely limited the States' power to en-
force their own antitrust laws against professional baseball for ac-
tivities covered by the judicially created exemption from Federal
antitrust laws.

Ironically, in earlier times, the author of the original 1922 Fed-
eral Baseball decision that spawned professional baseball's
nonstatutory antitrust exemption..: Justice Oliver Wendell Holmes,
Jr,-would have taken issue with the Court's illogical adherence to
any precedent that flew in the face of fundamentally changed cir-
cumstances over the years. In criticizing such blind acceptance
nearly 90 years prior to Flood and 35 years prior to his own opin-
ion in Federal Baseball, Justice Holmes noted:

It is revolting to have no better reason for a rule of law
than that so it was laid down in the time of Henry IV. It
is still more revolting if the grounds upon which it was
laid down have vanished long since, and the rule simply
persists from the blind imitation of the past.'3

C. Recent history-Loss of the reserve clause and the collusion cases
Professional baseball's reserve clause, as upheld in Federal Base-

ball, Toolson, and Flood, permitted the m~or league clubs to exclu-
sively reserve the right to contract with and employ players, den)'-
ing them the right to consider alternative job otTers in baseball.

Baseball's owners insisted that the reserve clause was necessary to
maintain the "competitive balance" of the game.'. However, devel-
opments since the Flood case have disproved this contention. In
1975, the reserve clause was invalidated and player "free agency"
was born when an arbitrator ruled, in response to a grievance filed
by m~or league players Andy Messersmith and Dave McNally,
that the language of the uniform player's contract and certain
m~or league rules did not provide the clubs with a legal right to
perpetually reserve a player's services," The owners' loss of the re-
serve clause does not seem to have disrupted the competitive bal-
ance of the game, as prophesied by the owners, but rather to have
enhanced it.S!>

Following the arrival of free agency in baseball, beginning in
1985, baseball owners organized a surreptitious industry-wide boy-
cott of free agents that continued for several years and led the
flayers to file three labor grievances alleging collusion." Thesecollusion cases" have been well documented in the press, A lead
article in the Wall Street Journal described how then-Commis-
sioner Peter Ueberroth chided the owners for being "dumb" and
"stupid" in bidding on free agents; and he was quoted by an owner
to have closed a meeting where the collusion was planned by say-
ing, "Well, you are smart businessmen. You all agree we have a
problem. Go solve it.""

The first two grievances stemmed from the owners' agreement
not to bid on each other's free agents during the 1985 and 1986off-
seasons; both times, the arbitrator found in favor of the players.'9
But the owners' collusion had taken its toll. For example, it had
left Atlanta Braves player Bob Horner no choice but to sign with
a Japanese baseball club. And Montreal Expos star Andre Dawson
had been able to si~ with a new club only after he publicly an-
nounced he would SIgn a 1-year, nonguaranteed contract with the
Chicago Cubs for any figure the Cubs ch08e-a figure that report-
edly turned out to be a SO-percent reduction from his previous
year's salary.60

47Juatice B1adtmun'e opinion fOl' the Court iocluded referellC88 to RiD( LardDer'e ehort etorl..;
ErDA!8tL. Thayer'e poem, -Cuey at the BatW;and 8Ome SS prof_ooal baaeba1l player peate.
Id. at 262-2/W.

-Id. at 282.
-Id. at 286 (Doug"', J., dieeeDtiql.
"'Id. at 286 (empliaeie added)." Id. at 286.
n Id. at 284-286 (embraciD( the lower courta' _nlD( that State aDtitruet J'8llllatiOD would

coDlUet with Federal policy aDd that oatlooal uniformity ie required relative to the recuiatiOD
or baaeball aDd ite rwerve eyetem; aDd that, .. the burden ODiDtentate commerce outwellhe
the Statea' iDtereat iD reculatiD( baaeba1l'e - eyetem, the Commerce Clauea prec:ludee the
application of State aDtitruet law).

$, OliftJ' WeDdeU Holmee, Jr., '"l'be Path of the Law: 10 Harv. L Rev. 467, 469 (1867).

S4See poeraUy Zimballat! BIW0D81.npr8 DOte I'!, at 13-14. See aIao, 8.1:1,Inquiry loto ProCee-
elooal Sporte: Hearillflll berOl'8 the nouee Select I,;OIDID.OD Profeuiooal ~porta (}>art I), 94th
eo""., 2d Seee. 19 (1976) (bnD8ft.er 1976 Se1eet Committee HearlD(8 (Part 1)) (etatemeDt of
Bowie K. KuIm) ("We believe that a I'888IY8eyatem remaioe -.ary to eD8\U'8the coDtinu-
atioD of 'hODeet and vi.JOl'Oue'competitIon in Ba8ebalL W).

"See Prof_ooaI Baeeba1l Club., 66 LA 101 (1975), alf'd nb DOm. KG City Royoh v.
Mqjor ~ IJoMbaJl PlGyen""'II. 409 F. Supp. 233, alf'd, 1532F.2d 615 (8th Cir. 1976). See
aIeo Zimb8llet, Immunity, euJll'll Dote 43, at 290. (The dietriet aDd circuit courte held thet the
arbitration provieiODof the coUec:tivebarpiniD( acnemeDt waa broad enolllh to cover the dia-
pute ID queetioD-D8lllel)' the plaY'!re'9Iev.-)

KSee Jamee Quirk ';;:JRod.DeyD. Fort, P., Dirt 284-286 (1992) [herelD8ft.er Quirk a. Fort)
(uplainiD( varloue studi.. ehowfD( DOetalietical cIiatIDctIODwith l"eJarci to competitive balance
ID the Amerlc:&llLeacue iD the 14 ~ followlQ the introduction of free 8J8DC.Y/and IDdicatiog
that the Natiooal Leacue actuaIlyaxperl8JlC8d biCreued competitive ba1aDce unGer free 8J8OCY).
See al8o 21mbalietl DilU0D8,supra DOte 14, at 14, and authorlti.. cited therein (8J1IUIDeDtthat
- c1auea cowd ne competitive b8I8Dce rebutted by prevalence of player ..Iee over
the yeare).

"See laoeraUy Mqjor 1AGR-lJoMbaJl Plow,.. ""'" Y, 7'M 26 Mqjor z-,u. Club.. GmllO~
No. 86-2 (1987) (Roberta. Ar1I.)(baralD8ftM Orle- No. 86-2). Mqjor lAo6- &.ball PlGyere
""'" v. TM 26 Mqjor ~ C"., GrVIIO- No. 87-3 (19SS) (Nicolau, Arb.) [hereinafter
Grlev8DC8 No. 87-31; Mqjor &.baJl p.,..""'11 Y. TM 26 Mqjor 1MI6- Club" Gmp.
GII« No. 88-1 (1990) (Nlcolau ) [heraiDaft.ar Grleya- No. 86-11.

"JohD Helyar, How Peter Ueberroth Led the ~ Leap.. iD the "CoUueion En: Wall St.
J., May 20, 1994, at Al (bereiD8ft.er Helyarl.

"See Grlev8DC8 No. 86-2, eupra DOte57; Grl8v8DC8No. 87-3, eupra Dote 57.
"'See Zimba1i8t, Billion.. npra DOte 14, at 25.
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as to the scope of professional baseball's antitrust exemption, but
embraced the Piazza court's determination that Flood repudiated
the stare decisis "rule" of Federal Baseball and Tool80n (namely,
that the business of baseball is not interstate commerce and thus
not subject to the Sherman Antitrust Act)-and left only the stare
decisis "result" (namely, the exemption of baseball's reserve system
from Federal antitrust law):

As explained by the district court in Piazza, prior to
Flood lower courts were bound by both the rule of Federal
Baseball and Toolson (that the business of baseball is not
interstate commerce and thus not within the Sherman
Antitrust Act) and the result of those decisions (that base-
ball's reserve system is exempt from the antitrust laws).
Because Flood invalidated the rule of Federal Baseball and
Tool80nby declaring that baseball is interstate commerce,
the Piazza court concluded that no rule from the earlier
Cases binds the lower courts as a matter of stare decisis.
Instead, lower courts are only bound by the disposition of
the case based upon the facts presented, namely that the
reserve system is exempt from the antitrust laws.69

Recognizing the current judicial uncertainty over the scope of
professional baseball's antitrust exemption, the Committee wishes
to make it abundantly clear that in taking action to permit the
antitrust laws to apply to certain conduct in the particular context
of H.R. 4994, the Committee is in no way endorsing a view that
the exemption extends beyond the facts of Federal Baseball,
Toolson, or Flood-or even endorsing the application of the exemp-
tion in those specific factual circumstances. At the same time, the
Committee does not wish to repeat the mistake of the Celler Sub-
committee on the Study of MonopolyPower, which in 1952 chose
not to act to repeal baseball's nonstatutory exemption, based in
part on the assumption that the Supreme Court would overrule
Federal Baseball.7O

E. Application of tM antitrust laws to otMr sports
Since the Supreme Court's decision in Federal Baseball, the

courts have held the antitrust laws to apply to other professional
sports, including professional football, basketball, and hockey.?I
The scope of activities prohibited under the antitrust laws as ap-
plied to these other sports is circumscribed in important respects,
however, by two antitrust doctrines of general applicability-the
"rule of reason" and the nonstatutory labor exemption. A descrip-
tion of these judicially created doctrines follows.

The third grievance concerned an "information bank" used by the
owners in the 1987 ofT-season to share information about their var-
ious ofTers to free agents. The players alleged that the purpose and
efTect of the bank was to control player salaries and contract
lengths. The players prevailed on this grievance as well,61 and the
owners subsequently agreed to pay a record $280 million in dam-
ages stemming from the three grievance decisions.62 Had the anti-
trust laws also been available to the players, there could have been
the additional deterrent effect of treble damages.

D. Scope of baseball's nonstatutory antitrust exemption
Although the Supreme Court has upheld professional baseball's

reserve clause against antitrust challenge on three separate occa-
sions, it is unclear how far the exemption extends. Baseball owners
have asserted that the scope is practically unlimited, relating
broadly to the entire business of baseball.63 A number of courts,
however, have held that the exemption is limited in scope. In Hen-
derson Broadcasting Corp. v. Houston Sf'Orts Ass'n.,6<ta Federal
district court in Texas held the exemptIon inapplicable to local
broadcasting. And in Postema v. National League 0' Professional
Baseball Clubs,6~ a Federal district court in New Yor held the ex-
emption inapplicable to alleged anticompetitive actions taken with
respect to umpires.

More recently, two courts narrowed the scope of the exemption
even further, holding that it applies only to the reserve clause sys-
tem. Both cases concerned the owners' refusal to approve the relo-
cation of the San Francisco Giants to St. Petersburg, Florida. The
first case was Piazza v. Major League Baseball.66 In denying the
owners' motion for summary judgment, the Piazza court explained
that "[i)n 1972 . . . the Court in Flood v. Kuhn stripped from Fed-
eral Baseball and Toolson any precedential value those cases may
have had beyond the particular facts there involved, i.e., the re-
serve clause."67 Piazza's rationale was adopted by the Supreme
Court of Florida in Butterworth v. National League of Professional
Baseball Clubs,68 in which the court reversed a lower court ruling
that had quashed a civil investigative demand issued in connection
with the State's antitrust review of the owners' refusal to approve
the relocation. The court noted the disagreement among the courts

.. Grievance No. 88-1, lupra note 67.
"See, e.g., Murray Cbaaa, "Record CoUuaion Damape Reported," N.Y. Tim.., Nov. 4, 1990.

at Gl.
6)See
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(Sept. 22...19941(forthcoming) (hereinafter September 1994 HoUII Hearlap] (u. at 70).

"'641 .-. Supp. 263 (S.D. Ta. 1982).
.. 799 F. Supp. 1476 (S.D.N.Y. 1992).
"831 F. Supp. 42O (E.D. PI. 1993).
.'ld. at 436 (quotinc and citillg Flood v. Kuhn, 407 U.S. 268,282-283 (1972)). But - Char1ee

O. Finley" Co. v. Kuhn, 669 F.2d 627, 641 (7th Cir.)J.c:ert. deniecl1~ U.S. 876 (1978); accord
Profeeeional B...ball Sche. ,. Clube v. Kuhn, 693 .-.211 1086, lU80 (11th Cir. 1982). JUIor
Leafue B...baU reportedly b.. eettJecI the Piaua euit, which COIICImedboth antitruat and de1a.
mitioR aIJegatioD8L-throulh a payment in -- of t6 million and a writlen apoloc;y. See Mi.
chael Bambercer, -IS_bill ApoIOli- to ~ mveetDr8," Phil. Inquirer. Nov. 3, 1994. at
06.

"ButI6nl1O1'th v. NationGllAailw of ~uioMl &.ball Clubl, 1994 FIa. LEXJS 1631 (Fla.
1994).

"Id. at .12 (citillC Plaua, 831 F. Supp. 420, 437-438 (E.D. Pa. 1993)).
"'See IUpra DOtee36-36 and -~IIC tat.

.. See R4tUJc1leIav. Nalional FooIball1M6-. 362 U.S. 446 (1967) (~onal football); Hay.UJOOdv. NalionDl lJaMlball Au'll 401 U.s. 1204 (1971) (prof..onaI tbaIJ); NOMOUSpot1a
v. Pet6re,362F. Supp. 870 (E.D.N.Y. 1972) (proIeMionalliockey). Indeed, in every other inatance
in which a court baa had to decide whether aD OI'pAizad eport ia lubject to the antitruet JaWI,
the court baa decided in the aftirmative. See DaMNa y. PrOf~ Golfrl'8 Au'... of AnwI"il'G,
368 F.2d 166 (9th Cir.), oerL denied, 386 U,s. 846 (1966) (prof-.ionallOlI); WaaJaill,fto/l Slate
Bowlil¥ ProprNt4i'8 Au'll y. Pad/ic La-. 1~.: 366 F.2d 371 (9th Cir.) (profeulooal bowlinel,
oerL d8D1ecI,884 U.s. 963 (1966);AMoIeur ;xJfJboUAu'... 0( Anwrica v. U.u1N SIGI6a, 467 F.2d 312 (1Oth Cir. 1972) (amateur aoftball),

i
.
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protect from antitrost assault the formation of labor unions and
their organizational and collective activities as sanctioned under
the labor laws.17In addition, in order to further encourage Con-
gressional policy favoring collectivebargaining, as embodied by the
National Labor Relations Act,78 the courts have recognized that
certain union-employer agreements should be accorded a limited
nonstatutory labor antitrost exemption,

The Supreme Court first set forth the nonstatutory exemption in
1965 in Amalgamated Meat Cutters v, Jewel Tea Co, in which a
three-justice plurality held that a restriction on the number of
hours butchers could be required to work was not in violation of
the antitrost laws because the union had obtained it "through bona
fide, arm's length bargaining in pursuit of its own labor union poli-
cies, and not at the behest of or in combination with nonlabor
groupS."79The Court elaborated the exemption 10 years later in
ConMll Construction Co, v. Plumbers & Steamfitters Local Union
No. 100, holding that a picket to secure a contractor's agreement
to subcontract plumbing and electrical work only to firms with a
current contract with the union violated the Sherman Act. The
Court explained the rationale for and the limits to the nonstatutorylabor exemption as follows:

The non-statutory exemption has its source in the strong
labor policy favoring the association of employees to elimi-
nate competition over wages and working conditions.
Union success in organizing workers and standardizing
wages ultimately will affect price competition among em-
ployers, but the goals of federal labor law never could be
achieved if this effect on business competition were held a
violation of the antitrost laws, The Court therefore has ac-
knowledged that labor policy requires tolerance for the
lessening of business competition based on differences in
wages and working conditions,8O

However, it is well established that implied exemptions to the
antitrost laws, such as the judicially created nonstatutory labor ex-
emption, are strongly disfavored81and are to be constroed as being
no broader than is clearly necessitated by the public policy requir-
ing their recognition,82Thus, the nonstatutory labor exemption set
forth in Jewel Tea and ConMll is inherently limited. 83

The rule of reason
Section 1 of the Sherman Act literally prohibits "every contract,

combination or conspiracy in restraint of trade," But the Supreme
Court quickly recognized that every commercial agreement "re-
strains" trade in some fashion-even if only between two parties-
and that Congress surely did not intend for courts to constroe the
Act to invalidate every agreement, but rather, only those agree-
ments imposing an unreasonable restraint on competition.7:ZSome
types of agreements-such as price fixing-have been shown re-
peated!>".by their nature and necessary effect to be so plainly anti-
competitive that no further elaborate study is needed to establish
their illegality; they are "illegal per se," 73For most types of agree-
ments, however, the reasonableness of a challenged restraint can
only be evaluated by balancing its procompetitive and anticompeti-
tive effects-through an analrsis of the facts peculiar to the I)usi-
ness, the history of the restralDt, and the reasons why the restraint
was imposed.7. The requirement that such a balancing analysis be
undertaken is known as the "role of reason," The courts have long
recognized that a professional sports league is a joint venture,
whose product-a series of contests leading to a championship-re-
quires a level of business coordination beyond that required in
most other industries." Accordingly, in evaluating the joint con-
duct of sports teams acting under the auspices of theIr league,
courts have generally applied the more tolerant "rule of reason," 76

Nonstatutory labor exemption
In order to more closely harmonize the Nation's antitrost and

labor laws, beginning in 1914 Congress by statute has chosen to

"See Unitftl Stole. v. Joint ThaJ7'ic-'n, 171 U.S. 1106(1898); StluIdGnI Oil CO. Y. Uniud
Stou8, 221 U.S. 1 (1911); Chkago BiL o(Trud.. v. U"jud Stoia, 246 U.S. 231, 238 (I91S).

"See, e.I., NotioMl Soc~ of Pro(~88i4Ml E"IJi-" Y. Unitftl StoU8, 436 U.S. 679, 692 (1978)'
NortMna POI:.Ry. Y. U"iud StoU., 366 U.S. 1, 6 (19158).The Supreme Court baa 88tabu;b;d
that it i. only after coD8iderab1e experience with certain buei- nlatioD8hipe that coll118may
cla.uify thoee re1etionehipe .. per .. vio1etioD8or the Sbel'llWl Act. See Uniud StoU8 v. Thpco
A880c8., 406 U.S. 696 (1972); accord Broodco8t Mruic v. Col"mbi4 BrotuIcG8tin6 Sy.., «1 UB.
1 (1979).

'.See Chica60 Bd. of 7'rcNUY. UniUd Stole., 246 U.S. 231, 238 (I918); NotioNal Soc~ of Pro-
f~..iofl41 E"IJi-" v. U"iUd Stole. 436 U.S. 679,691 (IS78).

"See, e.I., MOI:/wyv. NotioMl FootbolllAoillU, M3 F.2d 606, 619 (Sth Clr. 1976), cert. dIa-
ml8Md, 4304U.S. SOl 0977)j NotioMl Colt.plu AIM_tic -'" v. Boord of Rq-"'. of UnllJ. of
OldoloonuJ, 468 U.S. 811,86 (1984).

Some profeaaional .porta 1881\188have aI'IIU8dthat their teaDuI' ..parate oWDefthip ahould be
diBregarded and the \euue treated .. a ..rOlle entitY' for furpoMl of antitru.t aAa1Y81a.See,
e.~., Lo8 AnM~. M~m. ColiMum Com'" Y. NotioNal. Footbol Lio.ItIU, 726 r.2d 1381, 1387 (9th
Clr')L.cert. aeDled, 469 U.S. 990 (1984); So" ~ &al~ Lta. Y. NotiOtlOl HocMy~,
379 Y. Supp. 966 (C.D. Cal. 1974). See al8o G817 Roberta, The SIOIle Entity Statue 01 PrOr-
eional Sporta Lequea Under Section 1 01 the Sbel'llWl Act: An AltarDative Vlaw, 60 Tul. L. Rev.
662 0986); Myron C. Grauer, Recopition 01 the NatiOll81 Football Leq\aa .. a Slacle Entity
Under SectIon 1 of the Sbel'llWl Act: ImelicatioD8 or the Co- Welf... Model, 82 Mim.
L. Rav. 1 0983). Since then caD be no contract, combination, or colUpiracy in natnlnt of
trade" unl- the conduct involv88 two or lOon ..~te antltl.., .uch tnatment would IJnmu.
DiI8 .porta lequ- .,a1aat moat antltruat liability. See Coppaf'lAl8ldCorp. v. lliMP8liM- 7WN
Corp., 467 U.S. 762 (1984). However, the coll118bave rejected the 8/'IIlIDent that.porta 1equ..
con.titula a .ingle entity. See, e~., Lo. Anit~k. M~m. ColWum Comm'" v. NotioMl Footboll
LttoIlIU, .upra; North Am. ~r IU v. Notionol FootboU Uo6IU, 670 F.2d 1249, 1267-1269
(2d "tir.), cert. denied, 469 U.S. 1074 1982).

'6See .a.8., Notionol Colkliota Alhktic -'" Y. Boord of &g_t1t8 of U"iwreity of Oltloh-.
468 U.S. 86,86 0984); Lo. An6~k. M~m. ColiMum Comm'" v. NotioNal FootbollU06lU1 726
F.2d 1381, 1386 (9th Cir. 1984). Indeed, CoDjInN baa codiIied thi. mora favorable. ruf_.na.
800 treatment of joint venturea that do DOt involya naked antlcompetitlve coU;;{on, lint for
RIoD joint vanturetl in the National Cooperative Raaaarcb Act or 1984, Pub. L. ~62, 98 Stat.
1816, and more r_ntly for productJon joint vantuna In the National Cooperative ProductJon
Amendmenla of 1993, Pub. L. 10~2, 10' Stat. 117.

n In naJlOD88 to z.o-. Y. Lou.W, 208 UA 274 (1908), ill which the Suprema Court bald a
uDloa'. natlonwic1e -clary boJcoU of DOnllllioa-mac1ehate to be violative of the Sberman Act,
Co~ 8D8CIadSection6 01the CiaytoD~ 111UB.C. 117, uplldtly ezemptlna the operation
or 18bor OI'JJanlutiona from the antib'uA laWi by 8tatlni that labor Ie Dot an article 01 com-
m-. To bo1etar 88Cdon 6 eoa.r- 8U~tJy anacted aectJOD20 of the Clayton Act. 29
U.S.C. 1112,and later the Nonia-t.G~1! Ad, 2t U.S.C. H 101-1~~1 U3-UIl1 to prevent the
antltruat 18W1from beiu II88d to eqJoln 1abor oqan1aat.loniI and 8V'III8actJviU88 that ... au-tboriucl under the labor faWi.

"29 U.S.C. 111111at!I!ICI.
"381 UB. 6"16,68&-690(19811).
"421 UB. 616,622-623 (19711).

I' See, a.", Unitftl SI4#. v. Phil«lllpAi4 Not'I BoM, 874 U.S. 321, ~51 (1983) (.Re\l8&l8
01 &beantitruat laWi by ImDJication troiD . NI\IIatory .tatuta ... atroDily dilfavond, and lIave
oog been f~d In - of' plain I'8JIIIID8DeYIietwMli the antitruat and I'8lllletory proyieiOIl8.R).

See,""L.~ R«iUl~- D8oUr8-'II Y.MiMoJAlumi""m.1M.,«8 U.S.97, 106-
106 (1980); , ifIl MfII'iIiIM Comm'll Y. /Hotraill Lbw.. 1M., 4U U.S. 726, 733 (1973); Sil~rY.N~IIIYcri Stoclt E»cA., 373 U.S. 141,3117 (1983).

uCOItIWU, 421 U.S. at 621-G2.
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In 1976, in Mackey v. National Football League,84the Eighth Cir"
cuit, while concludin, that the nonstatutory labor exemption would
apply to some restralnts imposed by professional sports team own"
ers in connection with collective bargaining agreements, held that
the particular player restraint involved in tnat case was outside
the scopeof the exemption.8S(The restraint at issue in Mackey was
the so-called "Rozelle Rule," named after then-NFL commissioner
Pete Rozelle,whereby an NFL team signing a player after the play-
er's contract with another team expired was required to provide the
player's former team with compensation, which could even take the
form of other players or draft choices.) Mackey held that the
nonstatutory labor exemption applies only where the restraint: (i)
primarily affects onl1. parties to the collective bargaining agree-
ment relationship; (iI) concerns a mandatory subject of collective
bargaining; and (iii) is a product of bona fide arm's-length bargain-
ing.86 The Mackey three-pronged test has become tile standard
used to apply the nonstatutory labor exemption in other sports
player restraint caseS.87

The court in Mackey did not address the extent, if any, to which'
the nonstatutory exemption continues after the expiration of a col-
lective bargaining agreement.88 But in recent years a number of
courts have considered the issue. For example, in the 1987 decision
in Bridgeman v. National Basketball Association, a Federal district
court in New Jersey held the exemption lasts only so long as the
employer continues to impose a particular restriction unchanged
from the expired agreement, and reasonab~ybelieves that the dial"
lenged practice or a close variant of it will be incorporated in the
next collective bargaining agreement.89 In the 1988 decision in
Powell v. National Football League ("Powell1"),90a Federal district
court in Minnesota, reviewing the lawfulness of certain restraints
on player free agency unilaterally imposed by the NFL, held that
the nonstatutory labor exemption continues only until the parties
have reached an "impasse" in their collective bargaining.91And in
1991, in Brown v. Pro Football, Inc., a Federal district court in the
District of Columbia ruled that the nonstatutory labor exemption
ends simultaneously with the expiration of the collective bargain-
ing agreement.92
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In contrast, two courts have held that the nonstatutory labor ex-
emption continues to apply even after impasse, for so long as the
"labor relationship" continues between the players' union and the
owners: Powell v. National Football League ("Powell II," reversing
Powell I); 93and National Basketball Association v. Williams.94 The
Powell II and Williams decisions have been widely criticized by
legal commentators,9~ and both the Bush and Clinton Justice De-
partments have filed amicus briefs in opposition to the positions re-
flected in these cases.96 Powell II and Williams, in extending the
duration of the nonstatutory labor exemption beyond impasse, cre-
ate a potentially interminable immunity from the antitrust laws.
By sanctioning conduct which would otherwise be seen as collusive,
the decisions certainly do not appear to serve any legitimate anti-
trust policy; as the dissent in Powell II noted, such an indefinite
exemption eliminates "the owners' fear of the antitrust lever; there-
fore, little incentive exists for the owners to ameliorate anti-
competitive behavior.97 . . ." And by impeding constructive labor
management dialogue and making collective bargaining even more
difficult to achieve in the future,98 the decisions seem to turn on
its head the original rationale for the nonstatutory labor exemp-
tion-the encouragement of collective bargaining.

F. Historical arguments concerning outright repeal of baseball's
antitrust exemption

The merits (and demerits) of the nonstatutory antitrust exemp-
tion granted professional baseball by the Supreme Court in Federal
Baseball have been extensively reviewed and debated in the seven
decades following the decision. There have been a number of con-

"930 F.2d 1293, 1304 (8th C!":}~1 cut. deDled" 498 U.S. 1040 (1991). The ~ concluded
that the NFL', "RiPt of Pint IWIUIIUI\.iOmpeneation IyItem-a lU_r to the "Rozelle Rule"
_tielled the MaCkey teet. The court noted that the l)'ltem had been incorporated into the re-
Clntly upirecl co1Jectjve banrainil!l Ip'Mment, u well u the previou, one, both of which had
been "ne8t tiatedln soocI faltD and at arm', 1aD2th." 930 F.2d at 1303. The court aIao noted that
~tiatiq impaa.a were often temporary ancr In (act could ultimately blip !DOvenegotiations
forward-that unclar the labor la_, 1~JI88M I, reprded u "a reeurrifl4r feature In the bargain-
ina p.- and ODe wblch I, DOt euftlclently cla8tructive of lp"Oupbaiaalning to ju,titY with-
drawal." rd. at 1299 (cltine CIaarln D. BoMMo U..." &"'"'" lru:. v. NLRB

(
464 tf.S. 404

(1982». The court bald that an ~ raetraint thu "conceived in an oncoing col active bargain-
ina relatiOD8bip" and "clothed WIth union approval" would continue to be inaulateci from anti-
truat challence for u Iol!jr be~nd ImfIUM u labor lP'ievance8 be/'ore the National Labor Rela-
tiona Board are atill panelilljf or ~ble. Id. at 1302-1304.

M867 F. Supp. 1069 (S.D.N.Y. 1994) (player chalJance to reetrainta Impoead from an expired
collective bara'8Inini alP'MJDent without the playara union', coD88nt), appeal cIocketeci, 94-7709(2d Cir. Jul. 19, 1994).

"See e.,.. EtIao" LocII, PoweU v. NlJliDMl Footboll l.ftww: TM EiBhth Cirellit Boca tlu No.
I""",, FootbGUIAaftw Ploye,.. Auoc:iatiDft, 67 Den. L. Rev. 136, 161-163 (19901i Daniel C. Nesl-
er, "Labor Exemption to Antitruat Scrutin~ in Profeuional Sparta", 16 S. Ill. u. L.J. 123, 136-
140 (1990); Nota, "Releaalne Supentare From Peon.,.: Union CoD88nt and tha Nonstatutory
Labor Exemption: 104 HIrv. L. Rev. 8741 891 (1991); Nota, "When Doee the Buzzer Sound?:
The NoDltatulory Labor Exemption In PI'ofeuiOll4I Sparta", 94 Colum. L. Rev. 1046, 1064-1065
(1994);Note, Pow.U v. NaUona)FoothallJAqua: "MoiliftedImJIUMStandard Detennlnea Scopeof Labor Exemption", 1990 Utah L. Rev. 381 396-397.

"See Supreme Court Brief for the UDlt;I Sta u Amicua Curia., Powell v. NatiOlUJIFoot.
bGll lAaJtW, OD Petition for a Writ of Certiorari to &1MUnited Sta Court of Appeala for the
Eipth Circuit (No. 8&-1421), "rt. ."WtJ. 498 U.S. 1040 (1991); Second Circuit Brief for the
United Sta u Amicua Cunae NlJliDMl BoM.lbGll Auoc:iotion v. Walia".., On Appeal From
an Order of the United Sta bietrict Court (or the Southern Di8trict of New YorK (No. 94-7709).

97930 F.2d at 1307 (Ifaanay, J., eli_tine).
. PowU II baa bad &1Mdect of CordIll &1M(ootball pla,yere' union to decertify and ceaae all

barcalnlnr in order to ~nnlt ita _mbei8 to brine an antltnult challefl4re. See Powell v. NiI-
tioUl Football Laarue ( McNeil"), 764 F. Supp. 1361 (D. Minn. 1991).

"643 F.2d 606 (8th Cir. 1976), cert. eliamiued, 434 U.S. 801 0977).
"'/d. at 616-616.
Mid. et 613-614. The Eipth Circuit ruled that the "Rozelle Rule" met the lint 2 pronp 01

the standard, but that there wu DObona fide arm'a length barJralninc over &1MRule. Rather
the court held, the Rule had limply remaiDed unchaneeG lince lieifl4r unilaterally promu.,ai;i
by the NFL iD 1963. Id. al616..,See, e.I., Po_II v. Not""",, FootbGlllAo«I#, 930 F.2d 1298, 1297 (8th Cir. 1989). cert. de-
nied, 498 U.S. 1040 (1991); McCourt v. California Sport-, lru:., 600 F.2d 1193, 1198 (6th Cir.
1979); B~eman y. NaliollOl &uUtball Aaa'", 676 F. Supp. 960J. 964 (D.N.J. 1987); Zim._r.
man v. NatwfUJl FootballlAo6w, 632 F. SUP]). 898, 4~04 (D.II.C. 1986); Wood v. NatiollGl
SoMe/ball Aaa'n, 602 F. Supp. 626, 628 (S.D.N.Y. 1984). The Mackey court concluded that the
Ro~Ue Rule did not meot the third prone of the t.-that the reetralnt be a product of bona
fide ann'a-Iencth barcalnifl4r-becaule the Rule had ori,inally bean unilaterally impoeed by the
ownere, and had simply beeD carried forward in later acreementa without ever beinc the aubject
of bona fide arm',-Ielllrth collective barcalnine.

uSee Mackey, 643 F.2d at 616 n.18.
"676 F. Supp. 960, 967 (O.N.J. 1987).
"'678 F. Supp. 777. 788-789 (D. MinD. 1986), rev'd, 930 F.2d 1293 (Sth Cir. 1989), cut. de-

nied, 498 U.S. 1040 (1991).
" The court defined "imJlUM" u the point at wblch "there apJI88I'I no reaIiatIc PDIIibility that

continuing eliacuuionaconcernincthe provieionat lleue _uld be fruitlul." 678 r:Sup~ at 788.
9J782 F. Supp. 125, 130 (D.D.C. 1991). appeal, docketed, Noe. 93-7U15, ~7071 (D.C. Cir.

Sept. 27, 1993, Mar. 31, 1994).
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exist for baseball's special exemption from the antitrost
laws * * *."103

During and sub~uent to the hearings conducted by the Select
Committee, the Justu:e Department has consistently and forcefully
advocated full repeal of baseball's antitrost exemption. In 1976,
Deputy Assistant Attorney General Joe Sima was unequivocal in
expressing the Department's view that the exemption should be
lifted:

Simply stated, I know of no economic or other data
which supports in any way the conclusion that professional
sports sb.oUldbe exempted from the antitrost laws. That
being the case, this question should be laid to rest, unless
and until baseball or another professional sports industry
comes forth with a compellingcase to apply different com-
mercial rules to their business than are common in this
country.10.

Sims further explained that current antitrost principles, includ-
ing rule of reason analysis, would recognize and take IOtoaccount
those practices within a sport or league that are "essential to the
continuing viability of the sport or league," and noted that several
sports antitrost decisions have in fact taken industry needs into ac-
count in their analyses.l06 Accordingto Sims, "[t]he availability of
this sort of an analysis * * * marks as absurd any claim that the
antitrost laws cannot rationally be applied to the professional
~rts business."l06 These views were reiterated by the Reagan
Justice Department during a 1982 hearing, when Deputy Assistant
At~rney General Abbott B. Lipsky, Jr. testified:

It has been the position of the Antitrost Division for
some time that baseball's exemption is an anachronism
and should be eliminated. I reaffirm that position today. I
know of no economicdata or other persuasive justification
for continuing to treat baseball differently from the other
professional team sports, all of which are now clearly sub-
Ject to the antitrost laws. As I stated earlier, antitrost
courts have sufficient flexibility in the role of reason anal-
ysis to take into account any special considerations that
may be found to exist in baseball.107

For their part, baseball's owners have repeatedly sought congres-
sional support for the antitrost exemption granted in the Federal
Baseball case,l08 focusing on a number of rationales they believe
justify their exemption. As the Committee reviews the owners' ar-
guments, it is important to note that, as with any other group ad-
vocating an antitrost exemption, the burden of persuasion lies with
the owners.1oeIt is also important to note that a number of the po-

gressional bills and hearings concerning the issue." And two con-
gressional committees have previously filed reports.

The first report, filed in 1952 by the House Judiciary Subcommit-
tee on the Study of Monopoly Power, chaired by Emmanuel Celler,
recommended against adoption of legislation that would have codi-
fied professional baseball's antitrost exemption.1OOThe Celler Re-
port concluded that a legislative grant of complete immunity to
baseball would be unwise because of the potential that such power
would be used arbitrarily:

If a blanket immunity were granted, all appeals to the
courts from a possibly arbitrary decision by the rolers of
professional baseball would be foreclosed. In the past the
reserve clause has been employed as a war measure to
fight the development of competing leagues, sometimes at
the expense of individual players. Although instances of
arbitrary exercise of power have been rare, they have oc-
curred in the past. The possibility, however remote, that
power will be misused in the future makes it unwise per-
petually to preclude resort to the courts in such cases.1O1

A second congressional report grew out of the investigation con-
ducted by the House Select Committee on Professional Sports. The
Select Committee was established by the House of Representatives
in 1976, with a mandate to investigate the apparent instability pre-
vailing in professional baseball, basketball, football, and hockey,
and to assess and report on the need for any remedial legisla-
tion.102 In its 1977 Final Report, issued after some 28 hearings, the
Select Committee concluded that "adequate justification does not

"There bave been numeroua billa and rnolutionl introduced relative tD M~ LeaIU8 BaN-
ball'l antilnlst e:w:emption.See, e.I., Flood v. Kuhn, 407 U.S. 268, 281 n.l7 (1972) (listing 16
billl that bad been considered by Congreu between 1963 and 1972). 8ft oJeo, e.Il., H.R. 11078,
93d Cong., 1st Se... 0973); H.R. 3789, 94th Coni., lit Seea. (1976); H.R. 11382, 94th Cong.,
2d Se18. 0976); H.R. 11940, 95th Cung., 2d Se8l. (1978); H.R. 1239, 96th Cong., 1st Seea. (1979);
H.R. 2129, 96th Cong., 1st Se18. 0979); S. 1303, 96th Coni., lit Se88. (1979); S. 1476, 96th
CODg., lit Se88. (1979); H.R. 3287, 97th Cong., 1st Se18. (19811; H.R. 3094, 98th Cong., l.t Se18.
119831; II.R. 2687, looth Coni., lit Seltl. (1987); H.R. 2693, 1011~Coni., lit Sess. 0989); H.R.
:.!976, IO:.!dConi., 1s~ SeIlS. (19911; S. Rae. 172, 102d Cung., lit Selli. 0991). B.R. 11489, 102d
(',ong., 2d SetiI. 0992); H.R. 108, 103d Cong., lat Se18. (199.1)i H.R. 11149,103d Cong., lit Seea.
(1993); S. 600, 103d Coni., 1st Seea. (19931; H.R. 4966, 1030 Cong., 2d Seea. 0994); S. 2380,
103d CoOl., 2d Se88. 0994); S. Amdt. 2601, 103d Cong., 2d Seu. (1994); H.R. 4994, 10Sd Coni.,
2d Seal. /1994).

C<.ngre18 bas conducted a number of bearinp on the matter over the yean. See Flood v.
Kuhn, 407 U.S. 268, 281 n.18 11972) lliltinl bearinp conducted between 1963 and 1972). See
also, e.I., Inquiry intD Professional Sportl: Hearinp before the HOUMSelect Comm. on Prof....
lional Sportl (Pert 1 and 2), 94th Cong., 2nd Se88. 426-439 (1976) [bereinel\er 1976 Select Com-
mittee Bearinp); Antilnllt Policy and Prof_ionsl Sportl: Hearinp Befon Subcomm. on Mo-
nopolies and Commercial Law of the HOUMComm. on the Judiciary, 97th Cong., l.t and 2d
Se88. 23 0982) (hereinafter 1982 Houae HHrinpl; B_ball'l Antitnaet Immunity: Haaring ba-
f" the Subcomm. on Antilnllt, Monopoliel, and BUBine18Righte or the Senate Comm. on the
Judiciary on the Validity of Major League Basebell'. Exemption from the Antitnaet La-, 102d
Cong., 2d Se88. 406 0992) (hereinafter 1992 Senate Hearingl); Baseball'. Antitrult Exemption:
Hearingl before the Subcomm. on Economic and Commercial Law oCthe Houae Comm. on the
Judiciary, 103d Coni.. lit Se... 11993) [hereinafter March 1993 HOUMHeari.); Can a Weak
Conuniseioner Protect the -Beet Intereete" oCthe Game? St. Petenburg, Florida Hearinp before
the Subcomm. on Antitrust, Monopoliel and BUBine. Ri,bte oCthe Senate Comm. on the Judicl.
ary, l04th Cong., 2d Se... (March 21, 1994) (Corthcomlng); September 1994 HOUM Hearinp,

sucra note 63.00See supra notes 36-36 and accompanying text.
'0' Celler Report, supra note 36, a~ 230.
'~Final Report, Inquiry IntD ProCeseionai Sports, HOUMSelect Comm. on ProCeseionai Sportl,

94th Cong., 2d Seu. 3 (1977) [hereinafter 1971 Select Committee Reportl.

108lei. at 60.
11M1976 Select CommIttee Hearinp (Pert 2), supra DCK899, at 288.
loa lei. at 289.
loa lei.
1071982 House Hemop, supra DOte99, at 23.
loa See pll8l'ally supra DOte99 and accomJl8D)'ing tat.
loaAa the JUilice Deputmant 11Mrepeateilly noted:

[TJhe burden oC III'CIOlCor puI'JIO88801 the deci8l0n ID8idDc prooeu ebould be on the
propoD8Dte or continuing antit.ruet immunity tD abow a convincing public interest ra-

Continued
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tential concerns raised by the owners and set forth in the following
pa~es are not implicated by H.R. 4994, which relates onl>'.to the
umlateral imposition of anticompetitive terms and conditions of
employment.
1. Baseball is not a business

The rationale for professional baseball's nonstatutory exemption
from the antitrust laws, as articulated by Justice Holmes in the
Federal Baseball case, was that professional baseball was not
"trade or commerce in the commonly accepted use of those
words." 110 However, as of 1993, M~or League Baseball has ex-
ploded into a $1.9 billion-per-year industry,l11 and it is now indis-
putable that it not only involves interstate commerce, but con-
stitutes a significant interstate financial enterprise.112 Much of this
~owth has occurred in the last 20 years, with gross revenues hav-
109 grown more than tenfold since 1975.113 And the indirect fiscal
impact of professional baseball is even more significant: the most
recent strike has been estimated to have cost an average of 1,249
full- and part-time jobs per mejor league city, and to have cost the
local economy of each mejor league city an average of $1.16 million
per home game.114

Despite the size and financial impact of professional baseball1 its
owners have long asserted that their industry is distinguishea by
its lack of profitability"" and prior to the most recent strike had
predicted industrywide losses of some $100 million for the 1994
season,ll6 However, it has also been noted that baseball franchises
may have strong incentives to generate paper losses in order to ob-
tain tax wrlteofTs and obtain more favorable fmancial conditions
during negotiations with labor unions and municipalities.1l7 As a

tionale for ab8ndoniDI competition. E8cb uiatiq or ~JIOI84!. -~ Ihould be Ju-
tilled in terma of empirically demoD8Uated characteri8tica of the apedllc Induet.l1 that
make competition UDworkable. The defect8 in the marketplace ~ to justify aD
antitru8t eumption muet be IUbatantial and clear.

Report to the President and the Attorney General of the National Commiulon for the RevIew
of The AntitrU8t Lawe and Procedune (Jan. 22. 1979). See a1ao 1978 Select Committee Heariop
(Part 2), supra note 99, at 299 (etatement of Joe Sima) ("the proponent of an antitrU8t _mption
h.. the burden of eetabliebing the neceulty of 18Uing thet antitru8t _mption.-); 1982 Houae
Hearilllfl. supra DOte99 (Itatement of Abbott B. l.Ipeky, Jr.) and accompao)'UII text.

"o259U.S.et208. .
III Ropr G. Noll, B_hall ECODOmicein the 1990'1: A Re~ to the M~r Leque BuehaU

PlayeR A880c:iatlon 8 (Aue. 1994) (hereinafter Noll Report) (to be printed at appendix 1 of Se~
tember 1994 HoUII Hearini8, supra note 63). Thia report w.. bueiI on owner-provided fInancial
dat.e coverine the yean 1991-1993, aDd on pre-8trike forecaeta for 1994.

... See id.; Flood v. Kuhn, 407 U.S. at 282. See a1ao Quirk ... Fort, supra DOte 118 at 1-2 (in
July 1991, Financial World eetimated the 8IU1ual revenues for MUIr LellUe B_b;i{ to be even
greater than thoee of the other prof_oD81 eporta lequee: $1.~ billion. .. compared to $1.3
billion for the Nltlonal Footha11 LellUe, 8606 million for tha National Buketha1l Aaaociation,
and S465 million for the National Hockey Leque).

lIS March 1993 Houae Hearilllfl, supra DOte99, at 129 (etatement of Doaa1d Fehr). See a1ao
Zimbaliet, BillioD8, eupra note 14, at xiii (DOtIng that attendaDoe at M~ Leque B_bell
Bam.. role 47 percent between 1977 aDd 1991. attendaDce recorda were Nt In 8 01 the 7 f!!.8rI
between 1985 and 1991, and 8IU1ua1revenu.. for MlVor LellUe BuehaU grew from 8718 JDlllion
in 1986 to nearly $1.4 billion in 1990).

"'The United St.etee Conference of Mayon, The Economic Impact~of the BuebaD Strike: A
Survey of Major Leque Citiee 2 (SepL 1994). See a1ao Matthew Purdy and Richard Sandomlr,
ColiellU" or Competlton? 28 OwneR in the Spotlight, N.Y. Tim.., AuB. 22, 1994, at NC. I,
p. 1 (hereinaft.er Purdy ... Sandomlrl; Steve Ruebin, C..ua1tiee of War, SportalUueuated, 0cL
10, 1994, at 37 (diecu88ine impact of strike on DODp!ayeremploye..).

,I>See, e.I., September 1994 Houal Hearinp, eupr8 note 83 (u. at 119-60).
"'See Noll Rerrt, eupra note Ill, at 8,10.
," See Smith Norton, eupra note 43. One way ownen CaDobtain tall writeofl'e Ie to auip

a hilh Ihare of the purch- price of a buehaU franchl.. to the "alue of ita playe""""lowing
an owner to depreciate, or deiluct from taubla income from other bUlIn_, a certain ehar8

result of these and other factors, Stanford Economics Professor
Roger G. Noll, in his capacity as a consultant for the players union,
reported that had the owners not significantly underestimated
their project;;d 1994 revenues and overstated their 1994 expenses,
they would have shown a profit of between $50 million and $140
million had the season continued uninterrupted. liBMoreover, the
debate about current operating income does not account for the
perhaps more salient issue of the overall capital value of a baseball
franchise, which has increased dramatically in recent years. I 19

Historically, obtaining fair and accurate financial data and cPro-jections concerning professional baseball has proven difficult.12 As
a result, at the Subcommittee's September 22, 1994 hearing, Chair-
man Brooks sought full disclosure of the owners' books and finan-

of the purch... price every rear. See ~"nerally 21mba1ilt. BilUonl, supra note 14 at 34-36;
CharI.. C. Euchner, Playinc the Field: Why Sports T- Move and Citi.. FiBht 10 keel' Them
46 (1993) (herelnaftc- EUehMr). Whan uUd to COIDDI8nton whether We tax shelter IItuation
il. fairL Bill Veeck, former ownar of the 1Dd\8D8and the White Boz, 8J'IUed: "Look.!..we play the
'S_panaled BannaI' before every pme. You want ua to pay income tax.. toor Bill Veec:k,
The Huatlei'l Handbook 328 (1986),

The cue of the T- Ranaen I, lUU8trati.,.eI the cIulla'municipal eubaldyleftrqlng Incen-
tive. The Ranlere have poeteClaproAtonly o_ID the put IIyean. However,~ n co-owner
(and T- GOvemor..l8ct) Georp W. Bulb ~ntly: adinitted that such 10- are uet -'or book
p~, not for ca8h JIUrPC*8. CaIh-f1ow.wi8e the IWIpn are doing very well.- oted ID KeD
Herman, -Bulb the Buaine- Man: Bueball Hu BeaD Very Good to Him, Candidate Admite,
Houe. P08t, 0cL 9, 1994, at .\33. Bulb a1ao credited m-If and hIa franchi.. co-ownen for their
antrepreneura1iam In building -a braDd-new haU~ which adela franchl.. ltebiUty.- rd. How-
ever. i.hie new 8190 million b8llpark (1I8IDICI'"I'he~Ba11par1r.-)w.. actuaDy finaoced for the Reng-
en by the tallpayen of the city of Arli..n, T-tbroueh $136 million in local puhlic bonde
bacbd by a half_nt ealee tall along WIth money apect.ed to be paid by the Renaen through
future revenue to be pnerated by Tha Ballpark. See III. Evan before ArliD&ton coneIdered huild-
ing The Ballpark for the Renaen, it had been ..timated that the net 1018over a 3O-year period
to the city for ita varioue eulieidiee paid to obtain and retain the Rengen would be well over
$21 million. See Mark S. RoeenUaub, "FiD8Dclall_ntiv..:.Locational Decilion-Mwng and
Profe88ional Sports: The C- of the Tau Ranpn BuehaU tietwork and the City of ArliD&ton,
TeU8, in 1977 Select Committee Report,- eupra DOte 102, at 201, 208-212 (unpublished paper
by Univenity of T- at ArUD&tonUrban Studiee Prof- RoeenUaub, preeented to the 1976
Select Committee on Sports ana reprinted by the committee .. appendix 1-4 10 ite 1977 Final
Report). See a1ao Michiel K. Ounian and Brooke Grabarek, -Foull.- FInaocial World, SepL I,
1994. at 18, 1~20 (uplalDinl that etadium reYlnuee have replaced local media revenU18 .. the
m08t important factor In franchi.. value and profitability. and notinl that the Baltimore Ori-
01.., Cleveland Indiana, and T- ~ are 8UIIIp1e8 of mldaize market cIulla who will be
In Major Leque B_ball'e upper echelon In tenD8 of operating Income this year-deepite their
lower-than-aver..e media revenu--.uee of thaIr jlUbUdy ftnaoced new ballparke).

'" See NoD Report, euJlra DOte 111, at 18. See al8o Smith ... Norton, eupra DOte43 (~e ecant
III\Ir88 that ha"e trickled out over the yean iDcllcate that team owneR 10 to COD8iderable
lengthe to inflate ap811M8 and deflate revenue.-). Club repreaentativ.. have been quoted ..
qu..tloDing their own ftnanclal data. TOI'OAtoBlue Jaye Pr8eident Paul Bealton hal acknowl-
",ed: -Anyone who quotee proftte of a buehall club ia mI.un. the poinL Under BeneraDy ac-
cepted accoUDting prillclplea I CaDturn a .. million profit Into a 82 million 10_, and I can get
every national accoUDtlng firm to with me.- QUoted in Zimbalilt, Billi0D8, supra DOte 14,
at 62. And ..veral yean 8fIOan owner anonymoualy etated that what all the I2IndiDJ (e.g.. for
franchiaee and playen) -Ihowa Ie juet bow healthy the Industry really ie.- Quoted In Peter
Gammou, -Ricli Man'l Game" Sports lIIuetrated, DIe. 11 1989, at 80.

"'For eumple, the Baltimore Oriolea franchl.. w.. 8O1dfor 812 million In 1979,170 million
In 1989, and $173 mllUon In 1993-the hip.. _UDt ...er paid for a eporta franchi... See
Purdy 81:Sandomir, eupr8 DOte 114. Even the Seattle Marinen ODeof bueball'. weakest teama

IID8DcIa1lyand on the field. 8OId for 16.11million iD 1977.1813 million in 1981, $77 million in
1988, and 8108 million in 1992. See 21mbaliat, "ImmUDIt:)\ eupra DOte43, at 287.1299. Likewiae,the price to anter the leque .. an up8ll8ion traochiae, UII'Oueh the pa}'IDent 01 upaD8ion feee
to Uieting teama, b.. lteacI1l1 ri- from the $1.9 million the New York Mete aDd the Houaton
Colte eacli paid iD 1982 to the 896 million that the Colorado Rocki.. aDd the Florida MarliD8
each Jl8!d in 1993. See 21mba1iet, B1IJi~/.lUpra note 14, at 141.

IIOThe cri.. of the orpD188d bueD811 team 0WII8I'8concerning player 881ar1ee have been
beard lince at leut 1881, when Chlc:aco White Stockiop owner A.G, SPalding declared: "Sa1a-
riee muet come down, or the interMt of the pubUc must ba increued In 8Ome way, If ODeor
the other ~ not happen, bankruptcy ltarea every team in the face.- Quoted in Smith ... Nor-
toG, supra DOte43. Eipty-four yean later. in 19811,the book No Joy in Muclville a1WlliDad "the
dec:IiDaand fall ofbeeibalL- See lei. However, the INior 1881U81have ooly uperieDCed one team
bankrupt.cy ftling iD thaIr hiatory. See 21mba1iet, Bi1fiOll8,eupr8 note 14, at 72, 217 n.73 (citing
Labor Re18tione, .upra DOte18, at 18).
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cial data.121 In response, Major League Baseball provided the Com-
mittee with summaries of financial information for the various
clubs in the aggregate for the years 1975-1992, along with an un-
edited copy of the 1994 Noll ReJ»O.rt.122Unfortunately, this informa-
tion is not adequate to permit the Committee or the public to
evaluate objectively the clubs' true rmancial condition. For exam-
ple, the owners failed to provide the Committee with any club-spe-
cific financial data, tax returns, information concernin" actual "sal-
aries" and "expenses" paid to a club owner's own family members,
information pertaining to relatea party transactions, stadium
leases, and broadcast agreements and the clubs' broadcast alloca-
tion agreement.123 Absent this information, it is impossible to as-
sess Professor Noll's contention that Major League Baseball clubs
have significantly understated their revenues and overstated their
expenses. 124

2. Effect on the minor kaglU8
Another argument offered in support of the continuation of pro-

fessional baseball's antitrust exemption is that it is necessaq' to
preserve the minor league system. Currently, the various mmor
league teams are bound to major league affiliates throut{h the Pro-
fessional Baseball Agreement (PBA), pursuant to which, among
other things, the major leafle teams contribute to the payment of
minor league player costs. 1 5 The owners of the major league and
minor league baseball clubs assert that if the antitrust exemption
were repealed, the major leagues would reduce or eliminate this so-
called "subsidy" payment.128 The owners further argue that certain

111September 1994 H- Hearlop, aupra note 63 (tr. at ~1).
III See aupra note 111.
III At the s-.ptember 22, 1994 beariop, Mr. SeIiJ, althoucb initially oft'eriD&to ororicle iDlor-

matlon 01l1yUDder a "controlled procedure," later appeared to withdraw thia preconilitlon:
Mr. BROOKS.Controlled procedure ia DOtwhat wa had in miDd. I meaD, that la what

we are t.ryina to avoid. We would like to take aD open look at them, a we can at the
publicly dilCfoeeclftDUcial etetemente of every corporation In the COUDtry. . '.

Mr. SELIG. I undentaDd that.
Mr. BROOKS.Not a controlled ~ure. That word ---
Mr. SELIG. I UDdentud that, Mr. ChairmaD. We bave obriouely tUl'lllld cmr aU of

our iDformation aDd we would be very bappy to eit doWDaDd live you aU the informa-
tion that we bave.

September 1994 HOUMHearinp, aupra note 63 (tr. at ~1). However, in a November S, 1994
letter to the Subcommittee ODbehalf 01 Mlljor Leque BuebaU, the OWDen' outeide lawyen In-
elated on unapecified coDfidentiality protec:tiOD8for certain additiODalIDfonDAtion. ld., to be re-
printed at appendix I.

114Eyen If MiVor Leque BuebaU'a _rtlOD of UDproIItebiUty were accurate thta would not
aerve to juatlfy an exemption from the Natlon'a comj!8t1tion la-; experience ha abown that
unprofitable flrma can coUude to Imjl8ir COD8umerwelfare. s..~.e.I.s..M.artln Tolchin, "U.S. SUe8
S Airllnee Over Fares: Computen Called Price Fwnc Toole," N.Y. -nUl", Dec. 22, 1992, at Dl
(reportlll8 the Government', ftlint of antltru't auit accualll8 the eipt larpat American alrUn..
of uain, a computerized reaervation ayatem to fix alrfaree, and tJiat the airUnea reeJlOll.dedby
aayill8 It ia WrGq for the Government to be addina to the troublee of an induatry that baa Io8t
17 billion in the lat 2 ,yean); U1I1ted Stetea v. AlrUne Tar1ft' PubUablna Co., 836 F. SUPI1.9
IO.D.C. 1993)(approval of conaent decree In alrUn.. price tWDC..caae); Jo. Davideon, "Sij BII
Airlio.. Settle U.S. Sult on Price Fwng: Scheme Ueiac Data Syat.em May Haye Coat Public
12 Billion in 4 Yean," Wail at. J., Mar. IS, 1994, at A2 (reportl~ the ftlinc of a pro~ con-
aent decree concemill8 eIx remainlnc defendut 81rlinea, UDder wliich they 8iIreed to modify the
ticket reaervation ayatem at iaaue).

118Profeuional BaaebaU ADeement between the American and National lA8IIU88of Prol..
eIonai ClubB aDd the NaticnW Aaaociation of Proleuional BuebaU Lequea (199"1)[berelnafter
Profeaelonal BuebiUI Agreement).

IMSee, e.I., March IIf93 "- Heariop, aupra DOte99, at 66 (atatelDeDt or .Jimmie Lee Solo-
mon) ("the many baneftte of minor ~e bueball ...now directly !'tom the Major Leque
Cluba' ftD8Dcial aupport of thia ayatem. .. [lID 1992 tha Major 1Aq\Ie ClubB apent over 8211
million ODtble player development ayat.em."); Septamber 1994 HwM Hearillll, aupra note 63,
at 49 (atetement or St.an1ey Brand) ("Without aupport from the MiVor Leque8 whlcb ml8ht not
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aspects of the operation of minor league baseball, such as its re-
serve clause (by which players are bOund to teams for up to 6¥2
years), would be susceptible to legal attack if the exemption were
repealed. 127

The Committee traditionally views with extreme skepticism
those who argue that their particular industry is in need of a spe-
cial shield from the antitrust laws in order to survive. As Rep-
resentative Watt remarked to Mr. Selig at the Subcommittee's Sep-
tember 22, 1994 hearing:

How is [the IU'gument in support of baseball's antitrust
exemption] different from any other industry? I mean:. . . if I buy that, then I guess I buy exempting IBM ana
a number of other industries from antitrust also. II for the
life of me, can't understand why you think baseoall has
any more vested public interest in those things than any
other business wouldhave.u8

However, repeal of the exemption would not necessarily have any
impact on the major leagues' continuin, need to develop player tal-
ent to remain competitive. As University of Illinois Law Professor
Stephen Ross explained:

The bottom line is that mlijor league owners spend over
$5 million annually on player development because it is a
prudent investment to do so, not out of altruistic charity
to small and medium-size minor league communities.
Whether that money is spent directly on players in their
own farm system, or indirectly on players purchased from
independent minor leagues, the prudence of the invest-
ment will not be atTectedby the antitrust exemption.129

It is also instructive to note that even with (and arguably be-
cause 00 its exemption, Major League Baseball has sought to dra-
matically increase the share of player development costs borne by
minor league franchises and their local communities in recent
years. This is illustrated by the Professional Baseball Agreement
negotiated between Major League Baseball and the minor leagues
in 1990. The agreement reduced the major league teams' share of
minor league operating expenses, required the minor leagues to
make new and higher payments to the major leagues out of ticket

i
.

be available If the aumption were atrippecl, minor leque baaeball in tb- [emall) toWDa could
10 the way of the 15aDd 10.").

117See, e.I./ ~arch 1993 Houae Hearlllll, aupra note 99\ at 117 (,tetement of Stanley Brand).
s.. alao ZimD81lat, Billiona, aupra note 14, at 105-106 (aelCriblll8 mechanica of minor le8j,'U~
player reaerve ClaUM).

Ita September 1994 HOUM Heariop, aupra note 63 (tr. at 137) (atetement of Representative
Watt).

Equitable 81'1UJ118ntefor the reetrictiona manelated by the CUlI"ent minor league 'Yetem are
calleCIlnto doubt by the fact that fewer th8D lout of 10 minor league pla,Yen ever achieved
a viable miVor le!lll1e career (tee Zimbaliat, BWioD8, aupra note 14, at 1061, and that the aver-
... aalary earned by top'playera In the minon re~nte 01l1yabout 4 pel'Cotntof a mlVor league
e8Iary (tee Zimbalilit, BlllioD8, aupr& note 14, at 85). For a detailed account of tbe peraonal costa
auct8d by coU\I8I.e minor le~ behavior In reetrictinJ ple,Yer movement, tee the testimony
01 former minor 1!181U8playV Rorie Harri- before the senate Judiciary Subcommittee c,n
ADtitruat, Monopoli.. aDd BUeI- RiJhta. 1992 SeDAte Hearlnp, aupra note 99, at 406.

U8March 1993 Houae Hearl., aupra DOte 991 at 177 (atetement of Stephen Rota). Indeed,
it baa been uaertecI that the manor le8aru8ewoula be better oft' If they were operated iDdepend-
eDdy from the ~r leap... See Neil SulUY8D,Tba Mlnon, at Is (1990) (notinc that on leveral
occaeIona over the ~ tha minor ~ee - ill a poaitiODto operate iDaependently, yet
ch- to -I" tha artI~cial hierarchy" or the III~ 188IU" rather than _ume tho potential
economic rialia--ud rewarU-ol IDdepende_).
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revenues, and required the minor leagues (and their home commu-
nities) to make a variety of costly stadium facility improvements.IJO
These changes came on top of a series of roles changes adopted
prior to 1990 that further constrained the minor leagues' ability to
operate profitably.'31

The owners have also argued that repeal of the exemption will
jeopardize the minor leagues by preventing them from maintaining
their current method of operations, and that "unlike the other
maJor sports," baseball needs a special minor league structure in
which it can develop its future players.132 But this assertion does
not fully account for the fact that m~or league professional hockey,
a sport subject to the antitrust laws, relies on a complex system of
amateur, semi-professional, and minor league -programs that are
heavily subsidized by the major league teams. Evidence submitted
during the investigation of the Select Committee on Professional
Sports indicated that professional hockey spends an amount on
player development comparable to that spent by professional base-
ball. 133

Further, any possible impact that repeal of baseball's antitrust
exemption might have on tlie minor leagues may well be mitigated
by the fact that in such event the operations and key agreements
pertaining to the minor leagues would be subject to a "nile of rea-
son" analysis, thereby protecting those restraints whose ~rocom-
petitive effects outweigh any hairmful impacts on competition,!34
Even if some aspect of baseball's minor league operations was
found to be unreasonably restrictive---6uch as the reserve clause re-
strictione-players could continue to agree to similar restrictions on
their movement, on an individual contractual basis or as part of a
collective bargaining agreement. Removing baseball's antitrust ex-
emption should not change the fact that m~or league owners have
strong negotiating leverage when dealing with prospective minor
league players, and the vast m~ority of minor leaguers are there-
fore likely to prove amenable to long-term contracts binding them
to a team for a specified period of time.13S

The greater threat to the viability of the minor leagues would ap-
pear to be the continued availability of the antitrust exemption to
the m~or leagues. For example, if the major league owners jointly
conspired to eliminate whole divisions of the minor leagues, the ex-
emption could leave the minor league franchises powerless to fight
back from a legal perspective. In such an event, as University of

,>oSee ProfM81ODa1Bueba11 ApMmIDt. 1UPr8 DOe. 126, at An. VII (F) ud Attachmeut A-
See al8oJon Sdler The M~r ~- Lea,IaeScorecard.Bueba11AlD.,"an. 10 1991,
at l~i.~on Sdler~~n. MillOn Set to SilD Loq.Term Deal, 8aaeba11 Am:l.Jan. 10, 1991, at
13; Mi&e Dodd. MlDOr Leaguee Ha.. Until 1996 to Upp-ade BaUJlU.ka, UI:iI\ T~, Sept. 2,
1993 at 2C. The General M~r of one minor Ie.e team daei:riD8CIthe DeW PtoI'.mOD81
Buebaii A2reemeot .. followa: All of a auddeo, - [the Claa A Aahevil1e Touriate) eo from
beiDif a faji!r pl'CIllteble, fairly eoUd club to etruaUq to break evan .,alD. So if you ha.. the
(San Dieeo) Chickeo comiq in on a Friday nipt 8Dd it 88te raioed out, you're in trouble." See
Jon Sdler, MiDOrLe.,ue Notebook, B_b81l Am., Jan!W')' 26, 1991, at 16 (quotlq Roo McKee).

'" Aa early.. 1988, a minor leacue owner atated: "(e)vel")' )'881', Ithe m~ 1881\188)do eom..
thiDg that mak.. it more impoMible for ua to operate. Every year, &he major I..~ team.
chanp the ruJee a little bit to make it harder for ue." See Bill Jam.., The BiD Jamea Baeeball
Abetract 1988, at 19 (Q\1otiq unidentified minor !eaIru. owner).

I» See March 1993HouM HeariDp, aupra Dote99, at 63 (.tatemeot of Jimmie LeeSolomon);
September 1994 Houae HearlJll8, .upra DOte 63 (tr. at 137) ( temeot of Allen "Bud" SeUg).

0» 1977 Select Committee Repon, .upra DOte 102, at 116.
'J4See eujln note. 74-76 and accompao)liq tut.
"'See Man:b 1993 Houae HearlJll8, 8upra DOte 99, .t 228-231 ( teIO80t of Stephen F.

Roul.
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Maryland Professor Arthur T. Johnson has noted: "[t]he preserva-
tion of baseball's antitnlst exemption. . . guarantee[s] that the
m~or leagues' dominance will go unchallenged. There will be no
guarantee that the current number of minor league teams will be
maintained." 136These very concerns were highlighted during the
contentious negotiations leading up to the 1990 Professional Base-
ball Agreement, when M~or League Baseball threatened to com-
pletely sever its relationship with the minor leagues.137 It was re-
ported that in light of such developments, the minor leagues began
fashioning a lobbying strategy to repeal the antitrust exemption. us
The fact that the 1990 Professional Baseball Agreement was ulti-
mately agreed to by the parties does not diminish the future risk
to the minor leagues. Indeed, Eddie Einhorn, an owner of the Chi-
cago White Sox, has complained about spending over $3 million to
develop one prospect who may not even make it to the minor
leagues, and has previously proposed that the m~or leagues dis-
band the minor leagues and, instead contribute to a centralized de-
velopment program into which players would be drafted. 139

,*,3. Effect on franchise relocations
Defenders of the antitrust exemption also contend that it is nec-

essary in order to enable professional baseball to protect local com-
munities and fans against abandonment by teams seeking more lu-
crative venues.l<40They point to the 1984 Ninth Circuit decision in
Los Angeles Memori41 Coliseum Comm'n v. National Football
League ("Raiders 1"),141in which the owner of the Raiders football
team and its new home community (Los Angeles) successfully chal-
lenged on antitrust grounds the National Football League's refusal
to permit the Raiders to relocate from Oakland under the League's
three-fourths owner approval rule,!42 However, it is important to
note that in Raiders I, the district court did not hold that the
NFL's restrictions on franchise relocations were per se unlawful,
but rather, allowed the jury to evaluate the restriction under the

I
.

"'ArthurT. Joh080.!lJ.Minor Leque BaaebaU: Fact Venue Myth 8 (1994) (uopubUehed paper)
[hereinafter Joh080o, Minor LealUe Baeeba1l).

"'See .upra notee 126, 130-131 and -JI8II)IiDc tut. The Aaeociated Preea reported that,
'The chief °8lOtiator for the ~r lequ.. aaid tha commiuiooer'8 office would betrin d/ecll8-
81008 to .tart Dew minor l88lU8a and clube outaida the ...current minor league governing
body." Ronald Blum, AP Sporte Newal available 10 LEXIS.l Nuls Library, AP File (Nov. 18,
1990). ADd the SportIq Newa reponea that M~ Le.,ue oaeeba11 w.. "Mod/ng out franchise
appUcatione"andthat .. _n .. 1- wereeI~1 th8~r le88\l" wouldabandonattempte
to reach a deal with the minor 188(\188. M~n, MIllOn Cu't Acree, Sporting Newe, Nov. 26,1990, at 37.

I-Mark Maake, Ml.for-Mioor Recoociliatlon Eft'ort &eliDa; Vinceot 'Plaoniq 00 ...New
Syetem,' Wuh. Poet, No.. 27, 1990, at E4 (reportlq that membere of the mInor leagu..' execu.
tive committee wen eo -mad about the oeeotlatlooa that they were "eyeiDif poaaible legal
me"lIIel apioat the uuVon" and "8Mki!'.§ to determine what congreuional ,u.r.port (they]mint have for challeDlflor the m~or lequ.. exemption from federal antitruat lawl ).

'B-8ft Jack Sande and Peter Gammooa, ComiDg Apart at &he Seama: How Baseball Ownere,
Pleyen, and Tel.vi8l00 Executivea Have Led Our National Pa.time to the Brink or Di...ter 98(1993).

I«ISee, e.r., March 1993 Houae Hearlnp, 'Uj)1'8 DOte99, at 4S-49 (8tetement of Bud Selig).
'4' 726 F.2d 1381 (9th Cir.), cert. denied, 469 U.S. 990 (1984).
loUOririoally, the rule required uoanImoua COD88Dtof aU owoen for a club relocation into the

"home territorY' of another team-locludiDlf COD88otof the owner who would race the new com.
petition. Wheo an earlier Sherman Act chaIJeop to the rule by &heLoa Angelea Memorial Coli-
Mum Commiuioo ... cliamiaeecl for lack of riJI8D-. 468 F. Sup". 154 (C.D. Cal. 19791. the
NFL nviaed the rule to requin a 314 ~ty for 8D)Irelocation. See Loa Ancel.. Mem. Coli.Mum Comm'o, 726 F.2d at 1384-1386.
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rule of reason.143 The court of appeals made it clear that there was
ample room for the NFL to apply franchise relocation rules in a
manner that did not unreasonably restrain competition, explaining
that restrictions on team movement should withstand antitrust
scrutiny where they are:

closely tailored to serve the needs inherent in producing
the [professional sports le8JUe's] "product" and competing

.9/ with other forms of entertainment. An express recognition
F and consideration of those objective factors espoused by

the NFL as important, such as population, economic pro-
jections.!. facilities, regional balance, etc., would be well ad-
vised. loan loyalty and location continuity could also be
considered. I44

And a subse<Juent Ninth Circuit decision reviewing the damage
award stemmmg from the Raiders' move to Los Angeles specifically
held that the NFL franchise relocation rule was not necessarily un-
lawful in all case&-but only that it was unreasonable as applied
by the owners under the particular facts involved. See LoB ~elu
Memori41 Coliseum Comm. v. Natioool Football LeCII/ue("Raiders
1l").'45

It is important to recognize that the liPplication of "rule of rea-
son" antitrust analysis in Raiders I and Raiders II has not disabled
professional sports leagues from preventing objectionable franchise
relocations. In 1984, the NFL was able to block the Philadelphia
Eagles from moving to Phoenix.l46 And, in 1985, the National
Hockey League reached an agreement with the St. Louis Blues,
keeping the Blues from moving to Saskatchewan.'47 Moreover, the
Nation81 Basketball Association, while ultimately approving the
San Diego Clippers' 1984-1985 move from San Diego to Los Ange-
les, first won a court ruling that under its rules it could block the
move. 148

Furthermore, an antitrust exemption is a suspect means of pro-
tecting local communities against franchise refocation. Franchise
relocation worries flow directly from a symptom of classic cartel be-
havior: the suppression of product output, or supply, below demand
in order to increase price, and profits, for the benefit of the cartel
members.149 Because the incumbent baseball club owners may ex-
ercise their franchise power not only to restrict relocations of exist-
ing clubs, but also to limit the formation of new clubs, many com-
munities desirous and fully capable of supporting a mlijor league
club are unable to obtain one; and communities that have a club

"'See 726 F.2d 1381 (9th Cir.). cert. deDied. 469 U.S. 990 (1984). See DOtH 74-76 and eccom-
panyine ten.

.44Loe AnpIe8 Mem. Colieeum Comm'D, 726 F.2d at 1397 (citatl0D8 omitted).
"'791 F.2cI1356 (9th Cir. 1986). cert. deDied, 484 U.S. 826 (1987).
"'See Profeuiooal Sporta CommUDity Protec:tIODAct of 1986: HaariDP ODS.2I59 and S.287

Before the Seoate CoJIIIII.ODCommerce SciellC8. and TranaportatlOD, 99th Cone., lit Sea. 61
(1986) {hereinafter SeDAte CommUDity P;;;teetlOD Hearl.! (atatemeot of Pete Roolle, NFL
CommiuioDer).

"'See id. at 64' Loe ADae1ea'nmaa, June 28,1986, IlL UI at 12, coLl.
,.. See Natio~ BaaketDa11 ""D v. SOO Baaketball club. 815 F.2d 1162(9th Cir.), cert. dia-

miued aub nom. Loe Anp1ea Memorial Co1iaeum Comm'n v. Natlow Baaketba1l Aa'D 484
U.S. 980 (1987); MIchael A. Cardolo and JetfnyA. MlahldD, -Doaa a lAape Have a Riiht to
DetenDIoe Where Te81D8Play'r' Nat' L.J., Nov. 30, 1987 at 23-24.

"'See, e.I., Zimbaliat, BillioDl, IUpra DOte 14, at 123.=124; Quirk, AD EcoDomic ADalyUa 01
Team MovemeDte iD Profeuiow Sporta, 38 Law " CoDtemp. Probe. 42, 4s.-.7 (1973) (hereiD'
after Quirk, Team MovemeDtII!.
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know they keep it only at the owner's pleasure and at the risk of
other communities' efforts to "steal away" one of the few existing
mlijor league teams for themselves. This chronic shortage of clubs
gives incumbent owners powerful leverage during negotiations with
their home communities over taxes and community-subsidized sta-
dium construction and renovation.l50 And because the individual
clubs, though part of an organized league, maintain their separate
financial identities, they have an incentive to act in their own in-
terest when casting a vote on a franchise expansion or relocation.
For example, the notes of the owners' meeting to discuss the San
Francisco Giants' proposed relocation to St. Petersburg indicate
that a mlijor consideration leading some owners to oppose the fran-
chise move was that their own revenues would be adversely af-
fected.151

To date, baseball refuses to publicly commit to oppose any fran-
chise relocation not agreed to by the community threatened with
losing its club, or even to give the home community a "right of first
refusal"~ither of which would serve as a more straightforward
means of preventing harm to fans and communities.152Indeed,
under the supposed "stabilizer" of the Mlijor League Baseball
nonstatutory antitrust exemption, both mlijor league and minor
league professional baseball have experienced widespread franchise
relocations and threats of relocations, impacting scores of commu-
nities. Since 1950,Mlijor League Baseball has permitted eleven re-
locations,l53with litigation ensuing after a number of the moves,lS4

'SOSome obaervel'll have noted that _D after Mr. Se~ defended bueball', utitruat exemp-
tiOD.. the protector of Cranchi.. atabiUty at the 1992 SeDate bearlllp, he w.. reported to bave
threatened to move the Brawera out of Milwaulr.aa unlaaa the city acI'eecI to finance the building
of a Dew atadium for the team. See Zimba)iat, lmmUDig, aupra note 43, at 303; Dave Van Dyke,
Brewera: HYou Build I~New Stedium Vital to Keep Francbi", Chi. SUD-'nm.., May 17, 1993,
at 101. Lilr.ewiee, Hou<l,;1'088Political ScieDce Prof- CharI.. C. Euc1mer baa chrODic1eclthe
me8D8 by which the ChiC8lO White Sox uaed the I_rap ofpouible relocatioD to Degotiate pub-
lic COIlC888iODIrelative to the buildilll o( a Dew atadium (or the White Sox:

Some IJlperte predicted that orcaDiaed bueball would reject a move o( the White Sox
(rom the third 18I'Jf"t market iD the oatioD. but at no time did the baaeball hierarchy
intercede to reetr81l1 the blddiDg. ID fact, the American League preeident ifliec:ted him-
eel( iDto the proceea, ooly to atren«then the White Sox'a b81'laiDing poaitiOD, when he
argued that Comialr.yPark w.. iDea-equate.

EuchDer, aupra note 117, at 146 (cltine corTe8r:'ndence (rom Robert Brown, President of the
American League, to Mar:y O'Connell o( the (ani OrcaDixatiODSave Our Sox (undated)).

." See MinutH o( Special Meetinl, Nov. 10, 1992, repriDted iD March 1993 Houle Hearinga,
lupra note 99, at 246-252.

hJ When the controveray aurrounding the National Football League Raidel'll brought thil i88ue
to Conpuional attentio,,-, varloua billa were iDtroduced to regulate profeuional aporte fran-
chi.. relocation. ODe bill, ". 259, w.. reported by the Senate Committee on Commerce. Science
and TranaportetioD iD the 99th CODgresa. S. 259 would have imposed requirementll for league
coD8ideration of team relocaticms. with judicial review. The team seeking to reloca!..! would have
heeD required to f've DOtice,atatiog the jUllt.iflcatioDfor the move, baaed on 12 specified factors.
The league woul have had to hold a public hearilll, and articulate the reason for ita deciaion
ODthe record. The league'a deci8ioD would have b8eD aubject to judicial review, UDder which
the daciaiODcould be ov8rtumed I( DOtaupported by aubatantial eVIdence. ADd the loca1commu-
Dity would have retaiDed the OJlUOOof challeD&i1ll the league'a deci8ioD UDder the antitrult

lawe. See S. 2159,99th Colllo1a'=s ff6::-?,10U986)."'See, e.I., Arthur T. Ja D, MUDicipal AdmlDiltratioo and the Sporte Franchi.. Reloca-
tlOD lMue, Pub. Adm. Rev. 519-620 (Nov.-Dec. 1983). Coutruy to IJOPular _rtioo, many of
the movaa, aueb .. the relocatioDa or the QocIpI'll and the Glante to Califomla, were completely
I1DI'IIlatedto 1ac:ko( faD IUPPOrt. SeeJ-e.I., Qulik. Team MovemeDte, aupra note 1491at .60.

"'Both SeaUla and MIlwaukee nled antltruat uti rouowm, the tranefer of IOC8Jba8eball
fraDcbI_. See 1976 Select Committaa HaariJl&l (Pan 2) aupra Dote 99. at 4215(Seattle', law-
auit, ltemm.iDc rrom Mr. Seli8'a movilll the old SeaUla PIlote team to Milwaukee, w.. eett1ed
throUJh the award to Seattle Ofa new aD8D81oDteam ID 1977); Wi_naiD v. Milwaukee Bravee,
Inc., 1" N.W.2d 1 (WiL), cert. deDied, 885 U.S. 990 (1966) (applicatioD 01 Stete antltruat lawe

CoDtinued



4. Effect on broadcast relationships
Another concern voiced in relation to the possible repeal of base-

ball's antitrust exemption is that it might unreasonably intrude
upon the owners' ability to jointly negotiate national broadcast con-
tracts. However, the Sports Broadcasting Act which provides a
limited antitrust exemption to enable the member clubs of profes-
sional sports leagues to jointly pool their separate rights in spon-
sored telecastinJ of their games to sell to a purchaser, clearly ap-
plies to professIonal baseball.l60 Therefore, any congressional re-
peal of baseball's nonstatutory antitrust exemption would not prej-
udice professional baseball's ability to jointly negotiate such agree-
ments with the networks. Major League Baseball would be in pre-
cisely the same position as the other major professional sports-
governed by both the Sports Broadcasting Act and the antitrust
laws.

Repeal of baseball's nonstatutory antitrust exemption, however,
would permit the antitrust laws to applr to unreasonable restraints
of trade imposed by a league on indiVIdual teams with respect to
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their local broadcast ri,hts, Well-established case precedent exists
limiting sports leagues latitude in abusing their local broadcast
market,l6I and there is no reason to conclude that baseball cannot
live under the same rules as govern the other professional sports
leagues, Indeed, antitrust rules in this area should serve to in-
crease overall consumer choice and welfare

l by permitting a team
to broadcast more of its own games than a eague might otherwise
permit,l62 For ezample, a recent antitrust action brought by the
Connecticut Attorney General resulted in a settlement permItting
State residents to view professional basketball games involving the
Boston Celtics as well as the New York Knicks,l63
6, Role of tlu! baseball commissioner

It has also been asserted that professional baseball need not be
subject to the antitrust laws, because of the existence of a strong
and independent commissioner,lM

Although the Committee does not accept the premise of this ar-
gument, :that private regulation is sufficient to ~ustify an antitrust
exemption-dose examination of the relevant history and facts in-
dicates that baseball's commissioner has not been characterized b,
"strength" and "independence," The argument is even further dl-
minislied by the fact that Maj~r League Baseball has been operat-
ing without an even nominall}' independent commissioner in the
two years since Fay Vincent's departure,l65

The office of the commissioner was created in 1919, following the
infamous "Black Sox" scandal-.in an effort to restore public con-
fidence in the integrity of the game.IM The owners at the time
chose Federal Judge Kenesaw Mountain Landis to be the first com-
missioner,!67 He served as commissioner for almost 24 years, and

i
4
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At least 88 importantly, during this same period m~or league fran-
chises have threatened to move many more times.15'As commenta-
tors have noted, by simply ex~loring options for playing in other
cities, teams have procured all manner of largess,l'6 As for the
minor leagues, between 1987 and 1993 alone, forty-nine franchises
moved-one out of every four minor 1~8I'1eteams'!" The smaller
communities appear to have an especially difficult time retaining
their minor league franchises; nearly two-thirds of the franchise re-
locations between 1987 and 1993 occurred from communities with
a population of less than 100,000.158This trend has been exacer-
bated by recent stadium facility improvement requirements im-
posed on minor league clubs and their communIties by Major
League Baseball through the 1990 Professional Baseball Agree-
ment.I~9

I.'Bee C4kwIo ~ 8~ LId. ~ Y.NoIitJMl BtuMtbaU Aa'll, 961 F.2d
681 (7th Cir. 1992) (the CI!Jcaia B~ by Jw:r, ReiDldorr,co-owaer01 the Chicago
White Boa~ chalJenpd an NBA NIe 1lmitiDa'the number 01cam.. ".upentetion"
WONcould !*'I'Y),cert..deAied,- U.s. -, 113 S. Ct. 409 (1992).Bee aI8o NCM
v. BoanI 01 Rq8nta 01 Univ. or OIdaboma, 468 u.s. 86 (1984) (NCAA rule I"8Itrainiar member
lCboola In the number orPll!. they could -tract to broadcut beld unilwAd).

IAlBee, I.C., Sanata 1992 Heariap, aupra DOte ~I It 420 (etatament or Genl Kimmelman)
('To promote lllUlmum .porta vleWiar opt.IOM at me Io_t price and to iDlu.. competitive
market ~- In the .truc:tlll'8 01M~ Leuue Baaeball, [the CoD8umer Federltion or Amer.
lea) !U'PI Coaar- to eUmiaata M.r Laacue B8Mba1J'. antitruat I_unity and to eDlUJ'8 that
the Sporta Broadcut.ill( Act'. antitruat _mption Ie Umltad to aatioaal oft'.air bl'O8dcuting con-tracta. ").

I6)Cable Teleriaion Buketha11 Blackout 8aWement ADeement between the Attorney Gen-
eral'l O/IIce 01 the Stata or Connac:t.icut and the Nitioaalllubtball A880ciation, Apr. 28, 1993.
Bee ComnMrea Clearinrh- Report, 160,101 <Mu 18, 1993).

'MBaaabaU OWDln contend they IN operatiDr the buai- orbueball, tbroup the commie.
1I0aar IyBtem, In I hlrhly reap0D8lble l11811D8H.e., otmatiDr the need ror IUbjectill( the aport
to antitruat ~tiOD. Bee, e.g., 1992 Sanata HeariIll8t .upra DOte99, at 13-14 (ltatement or
Bud Seuc). See aI8o Report or the Raatructurill( CoDlJDlttee [hereinafter Raetruc:turing Report!
('"l'ha roll 01 the Comm1l11oaar In protectiar th8 pubUc Intereat baa loll( diltiD(lliahed [Major
~ Baaaball) trom all other prorl88loaalaporta and baa justifted the lpeciai .tatus or Base.
ball II the aational pme. ").

"'See intra nota 179 and lceompanyinr tat.
"'See, e.g. Ward" Buma, aupra note 12, at 133-146. The -uJ involvac! eicht members

or the 1919 chicago White So_, ICcuIed or Intentioaally loaInr the 1919 World Series ror payotT&,
and eaueed the White Boa to be dubbed the "Black Boa." See EUot Mnofl'. Eicht Men Out
(1963); David Q.Voirt, 2 American Baaaball, It JdlI.niii (1970).

,.. Landi., I man who had built I rormidable reputation tbrouch hi. Ictlviti.. on the bench-
Includill( fiDb!l Standard Oil $29 milUOAror antitruat viOlatioDi and Ittemptinc to utradit.o
the Kailer 01 ~ becaUII a ChiC8p811 died when I 0a1'lD8A.ubmarine I8IIk the Lulila.
lIiG-demandacl and .-ived from the ow-. control OYer"whatever and whoever" had to de
with the pml. Bee Harold Seymour, 2 Buab81I: The Golden ~ 322, 369 (1971) [hareinaft.er
Seymour); Want " BW'III. IUprl nota 12, It 133-1411. Th. da,y aft.ar the ai8ht acculld "BI..e'"
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to M~ Learue a-baIl'l Ipprovll or the Brav.' NlocatioDWII held to unconatJtutioaally
inter1'eN with intantate commerea).

"'See, e'Cjl,.E.::.t~er,aupr8note 117,at II("At- pointIDthe put clKad.,virtuallyail,"-rl88lOll8l '- publiclythreatanadto moveto I dlft'_t city in order to at.rac:tthe
UlaanciaI) benenta they deainCI from Ioca1pemmenta."j; 21mbelllt, Immunity, auprl DOte43,
It 313 ("The ltanclard ploy ror I [M.r lAacue Bueballl f'ranchI. II to threlten to move the
team.").

'S6See, e.c., 21mbaliat. I-UDity IUprI note 43, It 313 ("Such threeta hive CODaIatantly
brourht OWDen either more rayorable rental contracta ror thair taama, . . .or ltadium retrofita
. . . or entire new ltadiuma with I wide array or reyenue-pneratiar accoutrementa. . . ,"):
Euchner! aupra note 117, It 24 ("Even thowdl teama i~uent1y move, threlta or traDaf'en
driye dti.. into e:qllnaiye bidding wen. . . . The number or Clti.. aioeking teama i. 10 Jure that
f'ranchi- 11.1)'11 hive ~"uaib" aiteraatiy.. ror their current II_."); id. It - ("New ltadiuma
are only the beg!nNII(, The wilU/1(11888to threaten deputlll'8 baa eec:ured ror team. I variety
or land deail, lower tues. more Nyenuae from parlUlI( 8nd cooceaaiona, control or ltedium opet',.
ltiODl, guaraDteed ticket ..1... renovltion or ltadium. with Iwrury seatIng, control over neigh.
borhooda and traDiportation 1)'IIte1Dl.The Ult roea on.").

"'See Johneon, Minor League B...bell, luprl note 136, at II. Moreover, 74.2 pereant or the
c:ommUDitiee pollac! in I 1989 lurvey reported that the stadium Ie... with their minor learue
team WII ror I term or II yeen or I... (mlny were year.~y..r). Such abort.term Ie invite
rrequent demande ror ltedium Improvementa or better Ie... rental terml. See Arthur T. John.
IOn, Local Government and Minor Leacue Baaeball: A Surveyor luues and Trencla 8 (Wuhing.
ton, D.C.: International City Manarement A88ociltion) [hereinafter Johnaon, Local Govern.
ment). According to the aame lurvey, 40 percent or the communities reported that the)' were
the tercet or demanda ror ltadium improvementa or better rental term. It the time the previous
Ie... had .-pired; and in every cue, the team had threatened to relocate. Id. It 10.

""s.. Johnaon, Minor League al..bell, IUpra nota 136, It II,
".s.. Iupra not.ol 1211,13~131 and accompanyinr ten.
""'See 15 U.S.C. It 1291 et seq..
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is generally credited with restoring to the game a certain degree
of the respectability it had lost during the "Black Sox" scandal.l68

However, since Judge Landis' tenure, the independence-not to
mention the strength-of baseball's commissioners has been un-
even, to say the least. Happy Chandler served as Commissioner
from 1945until 1951, when the owners failed to reappoint him, re-
portedly becauee he had supported union activities of umpires, and
had advocated the admission of African-Americans into the major
leagues.169Chandler was followedby Ford Frick, who served from
1951 until 1965, but was perceived by many to be dominated by
Dodgers owner Walter O'Malley.170Retired Air Force Lieutenant
General William Eckert served only from 1965 until his firing in
1968.171Eckert was followed by Bowie Kuhn, formerly outside
counsel to Major League Baseball. Kuhn's I5-year tenure was
scarred by his failure to receive the owner's support for another
term, despite his very active campaign to remain as commis-
sioner.172Peter Ueberroth followedKuhn in 1984.While Ueberroth
was perhaps the strongest commissioner since Judge Landis, his
single term was marred by the collusion cases brought by the play-
ers in the mid-1980's.173As Smith College Professor Andrew Zim-
balist has written:

Ueberroth stands out among baseball's commissioners in
his ability to discipline and galvanize the owners behind a
clear economic project. Unfortunately for the owners, the
project involved collusion and left them saddled with a
$280 million settlement.174

Ueberroth's successor, Bart Giamatti, died in 1989, after just 5
months in office.175He was followedthat same year by Fay Vin-
cent, who was "relieved" of his duties in September 1992, when
powerful owners objected to his proposed division realignment plan,
his allocation of expansion fee revenues, and his perceived
intermeddling in the owners' labor negotiating strater.es.176 As an
anonymous owner reJK>.rtedlyremarked after Vincents assignment
of a minority share of $190 million in expansion fee revenues to the
American League: "That's it. Fay Vincent is history. Every Amer-

Sa- playera went ~ttecI ID a court at law, he b8rnd them from bueb8l1 for life. See WiD
LiD&O!~S-b8l1'e Eifht Commi88ioDen,- S-b8l1 Am., NO'f. 28-Dee. 11, 1994. at 14 [hereiD-
after &.IIIC"!',Comm!88ioun].

"'s.. SeyIIIOur, euJ11'8DOte 167; WIII'd . B_, eupn DOte 12, at 133-145; LiD&O.CoIDJDie.
mODen, 8Uf1'8.DOte167.

'.8 See Zimb81i8t, Billiou, eupn DOte14, at 43.
..old. at".
"'See LiJllO,CommI88\oun, 8Upn DOte167, at 14-111;K8m8dI M. JeDDi!IP. BeII8 aDd

StrilrM: The Moaey G- ID Pror888iOD8lS-b8l1 88 (1990).See 8180LiIIao.COaimiI8I-.
eupr8 DOte167. at 14 (-S-b8l1 hilltoriaD8 almoet UDiYVUIiD their dlldaiD for Ecbrt'e
wOrkaDd their _Dt that he ... -p1ately OftI'lD8t.chediD hie Job. (Tbe ndrecl AIr
F- ,.D8I'8lWU]80 IDYi8lbleud 1acIIiD8iD8boD8'fi8w8that - can.a him '"l'b8Uu-n
Soldier.->.

111See Bowie KuD, Hud B8ll 366-427 (1987); Zimb8l18t, BWJ.e. 8Upn DOte 14, at 44. See
8180 LlIIfO, Commi88ioun~ 8Upr8 DOte 187 ~ at 111(-Lib DIO8t -.i_unwho 8cted at 8ll
IDdepeDdeDtlyud I8J'Y8d10118ellOU8h,KWUI-tu8lly dnw the ~ of 8IIOU8h- to
become ID8II'eetift, aDd leA hie poet.->.

"oSee eupn DOtee 117-G 8Dil 8CCOmJI8DYiDItat. See 8180 LiD&O.CommI88IOD8r8,eupn DOte
167 at 111;Hel~ eupn DOte118.

,i. Zimb8liat, Billio 8Upr8 DOte 14 at ".
"8See Liqo,.CommIllioun, 8Upn DOte167, at 111.
"8 See Zimbe1iet, Bll1Iou, eupn DOte 14. at 45; LiD&O.c-""--", eupn DOte 187. at 111.

ican League Owner I've talked to . . . has serious doubts about
renewing Vincent's contract." 177

At the conclusion of his service, Vincent pointedly warned that
the "[o]wners have a duty to take into consideration that they own
a part of America's national pastinle in trust. This trust sometimes
requires putting self-interest second."17SBut since Vincent's depar-
ture, MaJor League Baseball has o~rated without outside super-
vision, having instead chosen to police itself through an owner-
dominated executive council headed by Milwaukee Brewers owner
Bud Selig.179The commissioner's position has remained empty for
more than 2 years.

The powen of the vacant commissioner's office were recently
weakened by an owners' "Restructuring Committee." Previously,
the linchpin of the commissioner's authority derived from a clause
in Article I of the MaJor League Agreement and the Commis-
sioner's contract bestowmg upon him powers to take any and all
actions deemed to be in the "best interests" of the game.ISOThe
newly adopted Restructuring Committee's recommendations pre-
vent future commissioners from using the "best interests" powers
with respect to a whole host of mattera-including issues relating
to the expansion, sale, and relocation of teams; scheduling;
interleague play;-divisional alignment; and revenue sharing among
the owners.ISl Moreover, the commissioner is explicitly proscribed
from using the "best interests" powers with regard to collectivebar-
gaining matters, so that he would have no power, for example, to
end or prevent a play-stopping decision by the owners to stage a
lockout of players over bargaining issues.1&2Significantly, the new
guidelines do not attempt to resolve the issue of whether the own-
ers have the power to fire the commissioner without cause U~3-the
core dispute 10 Fay Vincent's 1992 departure, and a key consider-
ation relative to the widespread call for the next commissioner to
be truly "independent."

After reviewing the changes the owners made to the commis-
sioner's office,former commissionerUeberroth commented:

Basicall1' the commissioner seems to have no portfolio,
power or Job. That's what it looks like from a distance. I
think the changes dramatically change the position. There
will be the appearance of more res,POnsibility,but substan-
tially less authority. That's the reclpe for a nonjob.184

i
.

'"Quoted iD Bob Nilbtell88le, "Henotr Tunaed Of( by S-b8l1'e Greed,- Bueb8l1 Am., Aug.
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commi88I_. But 881iJ illIOthiDa - ib8D u uteD8iOD or the OWDen.e).

,.oSee, e.8., ADpU, 8UJ11'8DOte179.
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YiMd,- \,;hi. Trib., Fob. 12, 1994, at Cl.
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the po8ItiODwheD bo lteted that the Job or tIIo D88t -.m88ioDer will be to -ruD the bueinelll

Continued
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II. H.R.4994

On August 12, 1994, Major League Baseball experiencedits
eighth baseball work stoppage since 197218IL-morestoppaRes than
in professional basketball, football and hockey, combined:I88This
most recent work stoppage ultimately led to t118cancellation or the
remainder of the regular season and the World Series. The strike
has become the longest-running strike in professional s~rts his-
tory, and the only sports work stoppage not only to resUlt in the
complete loss of post-season play, but to threaten to carry over into
the next season. The emotion81 and financial damage to profes-
sional baseball and the country caused by the strike is tangible,
and has been well noted by the media and the fans.187This course
of events has crystallized for the public the peculiar tendency of
professional baseball to be forced to resort to strikes and lockouts
as a means of resolving labor disagreement&-a result, in large
part, of its judicially granted antitrust exemption.l88

H.R. 4994 would subject Major League Baseball'sowners and
players to the Nation's antitrust laws in the event one of those par-
ties unilaterally imposes an anticompetitive term or condition on
the other. While the case for a far broader repeal of the antitrust
exemption is compelling,at this late juncture in the 103d Congress,
the Committee opted to respond legislatively to the most urgent
competitive problem facing Major League Baseball-its failure to
be subject to the same antitrust rules as the other sports in the
event of a breakdown of the collective bargaining process and the
unilateral imposition of terms by one of the parties. As such, the
legislation was specincallf drafted so that it would not implicate is-
sues relating to other activities, such as the operation of the minor
leagues or franchise relocation.

The hearing record provides clear evidence that the availability
of antitrust remedies as a last resort, while not a panacea, has con-
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tributed in a positive fashion to resolvi!1gseveral labor disputes ex-
perienced in other professional sports. The case of professional foot-
ball is illuminating, For eumple, in 1987, after the failure of nego-

tiations both during and after ~e:luiration of the collective bar-gaining agreement and an unau ul plarer strike, a number of
players brought an antitrust challenge against the owners' unilat-
eral imposition of a "Right of First RefusaJlCompensationSystem,"
which was included in the ~ired collective bargaining agree-
ment.1S9A Minnesota Federal district court ultimately ruled that
the owners' unilateral imposition of the "Right of First RefusaV
Compensation System" was unlawful,l90 and the NFL owners and
players were then able to enter into a new collective bargaining
agreement. lei Likewise in professional basketball, several judicial
decisions and settlements, reached during antitrust litigation be-
tween the players and the National Basketball Association after
the breakdown of collective bargaining, have facilitated-and then
been incorporated into-new collective bargaining agreements.192
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Ungcasein support of outright repeal of baseball'santitrust ex-
emption.This has permitted professional basketball to continue operating

without significant interruption.
Despite its neutral and narrowly written goals, H.R. 4994 has

been criticized by some as being unfair. For example, at the Com-
mittee's September 29, 1994 markup, it was asserted that the bill
would give professional baseball players a unique "choice" of rem-
edies by allowing them to proceed under either the labor laws or
the antitrust laws.193 However, there is no language whatsoever in
the Committee-approved bill which would grant baseball players
any rights not enjoyed by professional players of other sports. The
legislation merely subjects any unilateral imposition of employment
terms and conditions to possible challenge under the antitrust
laws. It does not specify that any particular unilateral imposition
would necessarily violate the antitrust laws; nor does it alter the
operation of the rule of reason or the nonstatutory labor exemption.

It was further asserted that the bill would somehow create a risk

of sweeping the minor leagues within its cov~rage, by subjecting
them to the direct impact of antitrust claims, challenges and litiga-
tion.l94 But again, close examination of the bill indicates that by
intent and application, it could only grant rights to major league
players. While it is far from clear that as a public policymatter the
minor leagues should be entitled to any antitrust exemption,I95
H.R. 4994 is nonetheless specifically limited to the unilateral impo-
sition of terms, outside of a collective bargaining agreement, involv-
ing the major leagues.

Finally, it was asserted at the Committee's markup- that Con-
gress should not become involved in any labor strike when there
is no national security interest involved" and that the Committee
should not take sides in the current strike.l96 This argument also
misses the point. The Supreme Court has repeatedly and affirma-
tively solicited Congressional action in response to the Court's
grant of antitrust immunity in its now-discredited Federal Baseball
decision.l97 By failing to repeal the exemption in the face of the Su-
preme Court's granting professional baseball a unique antitrust ex-
emption, Congress has effectively taken sides in an ongoing labor
dispute. Given this history, it should not now require a "national
security interest" to remedy such an inequitable anomaly.

The Committee wishes to make it clear that by supporting a nar-
rowly crafted limitation on baseball's nonstatutory antitrust ex-
emption, as reflected in H.R. 4994, it does not intend to imply in
any way that a more comprehensive response is not also justified-
or to imply that the courts should not act decisively themselves to
correct thiL~misinterpretation in an appropriate case. Indeed, the
record before the Committee appears to provide a clear and compel-

SECTION-BY-SECTION ANALYSIS

Section 1

This section states the bill's short title,. the "Baseball Fans and
Communities Protection Act of 1994."
Section 2

Section 2 of the bill amends the Clayton Act to add a new section
27 partially removing the judicially created antitrust exemption for
professional baseball.

Proposed new section 27(a) of the Clayton Act provides that if
unilateral terms and conditions of employment in restraint of trade
or commerce are imposed by any party that has been subject to an
agreement between two or more Major League Baseball clubs and
the labor organization representing the players of Major League
Baseball, such unilateral imposition shall be subject to the anti-trust laws.

The reference in section 27(a) to the unilateral terms and condi-
tions being imposed "in restraint of trade" is intended to incor-
porate the same limitations as are presently set forth in the anti-
trust laws; such reference is not intended to create a new require-
ment, in addition to that imposed generally by the antitrust laws
and their attendant bodies of jurisprudence. The references to
"major league baseball" include the major league clubs comprising
the National and the American Leagues,l98 and any similar new
clubs that may be established in the future.

The phrase "unilateral terms and conditions of employment" is
taken from the law of labor-management relations. It refers to
terms and conditions of employment imposed by employers on their
employees, or vice versa, outside the context or beyond the dura-
tion of a collective bargaining agreement.

The phrase "shall be subject to the antitrust laws" is intended to
incorporate the entire jurisprudence of the antitrust laws, as it ex-
ists and as it may develop.

By subjecting the unilateral imposition of terms and conditions
of employment to the antitrust laws, the Committee does not in-
tend to create any implication that such imposition would nec-
essarily be unlawful under the antitrust laws. Rather, such imposi-
tion would merely be subject to challenge under the antitrust laws,
as would be the case in other professional sports.

In so applying the antitrust laws, the various judicial doctrines
which have developed over the years with regard to professional
sports leagues would, depending on the applicable facts, apply to
professional baseball. Thus for example, Major Laague Baseball
owners would presumably be able to benefit from the rule of reason
where appropriate with respect to analyses of player restraints,l99
and the players would be able to seek ec:J.uitablerelief to invalidate
such restraints to the same extent as players in other professional

"'See September 28. 1994 Markup of H.R. 4994. Subcomm. on !con. and Commercial Law
of the HoWIe Judiciary Comm. (tr. at 211 [hereinafter 1994 Markup) (atatement of RepreMnta-
tive Hamilton Fiah).

'94See September 1994 HoWIe Hearlap, IUpra note 63. at 47 (atetement of Stanley Brand).
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for c:cmcreuional. and not judicial action." FWod y. KuIa,,- 407 U.s. at 289.
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'"See aupr8 D0t.e87+-78 and _mP8D1lIll!at.
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Sports.200And in the context of an antitrust challenge to a unilater-
ally imposed term unchanged from an expired collectivebargaining
agreement, the defending party may be able, depending on the ap-
plicable facts and judicial construction, to incorporate the
nonstatutory labor exemption into its substantive defense.2OIHow-
ever, in the case of a new term or condition--one that was not con-
tained in the expired collective bargaining agreement or one that
is imposed in a form changed from the expired agreement-the
term or condition would appear to fail the second and third prongs
of the Mackey test. That is to say, it would not be a subject of col-
lective bargaining, nor the product of bona fide arm's-length nego-
tiations.202

Proposed new section 27(b) of the Clayton Act would exempt
from the application of subsection (a) any term or condition in-
tended to apply solely with re8pect to a professional baseball player
who is a party to any uniform player contract that i8 assigned, at
the time of the imposition of the term or condition occurs, to a
baseball club that is not a m~or league professional baseball club.
This section clarifies that the bill does not confer any rights under
the antitrust laws on any minor league players (i.e. players who
are not on the roster of a m~or league club or who are not a free
agent).

Proposed new section 27(c) of the Clayton Act clarifies that the
legislation shall not be construed to modify or affect the rights or
duties that any person may have under Federal labor law. All cur-
rently available processes and remedies under labor-related laws
continue to be available to the parties. For example, the parties'
duty to bargain collectively,under sections 8(aX5)and 8(bX3)of the
National Labor Relations Act, 29 U.S.C. 158(aX5)and (bX3),will
be unaffected by this legislation. Similarly, the legislation will also
not affect the operation of the Sports Broadcasting Act, 15 U.S.C.
§1291 et seq., which explicitly permits the owners of professional
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""'See. e.I.. Jaclt8on v. National Football Lea,ued!92 F. Supp. 226. 284-236 (D. Minn. 1992)
(gran tin, a temporary netrainil18 order to rour I'u'-L playen, eWeedvely makll18 them free
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lAagrw. On Petition ror a Writ or Certiorari to the UDited Statea CoUrt of A~ Cor.the E.th
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baseball and other sports leagues to pool their separate rights in
sponsored telecasting of their games.

Pro~sed new section 27(d) of the Clayton Act excludes from the
term terms and conditions" as used in section 27 any strike or
lockout. Thus, both sides are permitted to continue to use the re-
spective remedy available to th.em,and the use of that remedy can-
not be challenged under the antitrust laws. This merely codifies the
existing antitrust understanding applicable to collectivebargainingin other industries.

COMMITTEE OVERSIGHT FINDINGS

In compliance with clause 2(l)(3XA) of rule XI of the Rules of the
House of Representatives, the Committee reports that the findings
and recommendations of the Committee, based on oversight activi-
ties under clause 2(bXl) of rule X of the Rules of the House of Rep-
resentatives, are incorporated in the descriptive portions of this re-port.

COMMITTEE ON GoVERNMENT OPERATIONS OVERSIGHT FINDINGS

No rmdings or recommendations of the Committee on Govern-
ment Operations were received as referred to in clause 2(l)(3)(D)of
rule XI of the Rules of the House of Representatives.

NEW BUDGET AUTHORITY AND TAX EXPENDITURES

Clause 2(lX3XB) of House Rule XI is inapplicable because this
legislation does not provide new budgetary authority or increased
tax expenditures.

CONGRESSIONAL BUDGET OFFICE COST ESTIMATE

In compliance with clause 2(lX3XC) of rule XI of the Rules of the
House of Representatives, the Committee sets forth, with respect to
the bill H.R. 4994, the following estimate and comparison, prepared
by the Director of the Congressional Budget Office under section
403 of the Congressional Budget Act of 1974:

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,

Washington, DC, October 4, 1994.
HoD. JACK BROOKS,
Chairman, Committee on the Judiciary,
House of Representatiues, Washington, DC.

DEARMR. CHAIRMAN:The Congressional Budget Office has re-
viewed H.R. 4994, the Baseball Fans and Communities Protection
Act of 1994, as ordered reported by the House Committee on the
Judiciary on September 29, 1994. CBO estimates that enacting
H.R. 4994 would result in no significant costs to the federal govern-
ment or to state and local governments. Also, enactment of this bill
would not affect direct spending or receipts. Therefore, pay-as-you-
go procedures would not apply.

H.R. 4994 would remove maJor league baseball's exemption from
antitrust laws if the club owners unilaterally impose terms and
conditions of employment on the players. By removing the antitrust
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exemption under these circumstances, this bill would allow the
labor organization representing the players to challenge the own-
ers' decision in federal court. Enactment of H.R. 4994 would im~
additional costs on the U.S. court system to the extent that addi-
tional antitrust cases are r1led.However, CBO does not expect any
resulting increase in case load or court coats to be significant.

If you wish further details on this estimate, we Willbe ~r~to provide them. The CBO staff' contact is Susanne S. Me an,
who can be reached at 226-2860.

Sincerely,

. . . . . . .

DISSENTINGVIEWS

As introduced, the "Baseball Fans and Community Protection Act
of 1994" (H.R. 4994) contained a number of fundamental flaws.
First, the language of the original bill would have pre-determined
that the antitrust laws were to apply ("the antitrust laws shall
apply") in the event the baseball players' union challenged an at-
tempt by the club owners to unilaterally impose a term or condition
of employment (such as a salary cap). So, the bill itself would have
directed the district court to rmd what is normally the issue to be
decided in these cases. That is, whether it is appropriate for the
antitrust laws to apply or whether, instead, the parties should be
~uired to continue the collective bargaining process. In effect,
H.R. 4994 would have decided the issue of antitrust applicability
before the suit authorized by the bill was ever r1led.

Secondly, the original bill was inconsistent with the provisions
and intent of the Norris-LaGuardia Act (29 U.S.C. §~101-115).
That statute strictly prohibits the federal courts from Issuing in-
junctions in labor dispute cases. Despite this longstanding federal
policyof non-intervention, H.R. 4994 would have imposed an "auto-
matic iJijunction", the effect of which would have been to stay the
implementation of any unilateral term or condition of employment
pending the outcome of the union's antitrust action.

The substitute _sponsoredbf Congressman S)'Jlar and favorably
reported by the House JudiCIa!)' Committee, IS an admitted im-
provement over the original versIon of H.R. 4994. (For example, the
language explicitly imposing a stay has been removed.) However,
we continue to be concerned about both the propriety and timing
of this legislation and oppose its enactment. Simply put, Congress
should not intervene in an ongoin1{collective bargaining dispute
unless a national security interest IS involved. Clearly, as impor-
tant as baseball is to our national psyche, a baseball strike is not
a national security matter. The decision to legislatively move ahead
on this matter at this _point is also highly questionable. It would
make more sense for Congress to revisit the basic issue of base-
ball's antitrust exemption next year, when the emotion and acri-
mony surrounding the current strike hopefully will have subsided.

Furthermore, the language of the substitute contains potentially
inconsistent provisions that must be clarified. The new subsection
27(a) of the Clayton Act states that the unilateral imposition of a
term or condition of employment "in restraint of trade. . . shall
(emphasis added) be lJubject to the antitrust laws." Then, sub-
sectIon 27(c) says that this language "shall not be construed to
modify, impair, or supersede the operation of. . . (2) any Federal
statute relatin1{to labor relations." When read together what do
these two proVIsionsmean? Does the language preserve the non-
statutorr labor exemption as it has been construed by the courts?
Does thIS language require that the baseball players' union decer-
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JAMES F. BLUM
(For Robert D. Reischauer, Director).

INFLATIONARY IMPACT STATEMENT

Pursuant to clause 2(1)(4)of rule XI of the Rules of the House
of Representatives, the Committee estimates that H.R. 4994 will
have no significant inflationary impact on prices and costs in the

0 nationaleconomy.
CHANGES IN EXISTING LAw MADE BY THE BILL, AS REPORTED

In compliance with clause 3 of rule XIII of the Rules of the House
of Representatives, changes in eDIting law made by the bill, as re-
ported, are shown as follows (new matter is printed in italic, eDst-
mg law in which no change is proposed is shown in roman):

CLAYTON ACT

SEC. 27. (a) If unilateral terms and conditions of employment in
restraint of traM or commerce are imposed by any party that has
been subject to an agreement between 2 or more mojor league base-
ball clubs and the labor organization representing the players of
TTUJjorleagru baseball, such unilateral imposition shall be subject to
the antitrust laws.

(b) Subsection (a) shall not apply to a term or condition imposed
solely with respect to a profeNlonm baseball player who is a pertl
to a uniform player contract that is Q8Signed, at the time the imposI-
tion described in such subsection occurs, to a baaeball club that is
not a major leagru profeNional baseball club.

(c) This section shall not be constrrud to modify, impair, or super-
sede the operation of-

(1) the Act of September 30, 1961 (Public Law 87-331; 15
U.S.C. 1291 et seq.), or

(2) any Federal statute relating to labor relations.
(d) For purposes of this section, the term "terms and conditions"

does not include a strike or a lockout.
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tify itself before bringing the action under subsection 27(a)? Or,
does it mean that the union could pursue an antitrust suit under
subsection (a), without foregoing any of its rights or remedies
under federal labor law?

At the Judiciary Committee markuPt the substitute's sponsor in-
dicated that its language was intendea to place baseball teams on
equal footingwith all other organized employers with respect to the
interplay between the labor and antitrust laws. Congressman
Synar assured Committee members that subsection (c) of the sub-
stitute was added to make clear that baseball teams would have
the same rights and defenses that are el\ioyed by all othel'Profes-
sional sports leagues and all other organized employers. That is,
subsection (c) was intended to make all of the exemptions to the
antitrust laws, particularly the statutory and non-statutory labor
exemptions, available to baseball teams in any antitrust action
brought under the substitute.

While we were pleased to hear Congressman Synar indicate that
the substitute would allow the baseball teams to retain all of the
usual exemptions and defenses in this area, we are concerned that
the language of the substitute does not say this as clearly as it
should. Specifically,we remain concerned that the language of the
substitute could allow the players' union to pursue antitrust rem-
edies in federal court while retaining all of their rights under the
National Labor Relations Act. If so, they would be permitted to
continue their strike and could continue to me unfair labor prac-
tices complaints with the National Labor Relations Board (NLRB).
Such a result would not be consistent with the preponderance of
the caselaw on the so-called non-statutory labor exemption. In such
cases, the Courts have generally ruled that a union must elect be-
tween labor law remedies and antitrust remedies. The question,
here, is whether the labor exemption applies after a collective bar-
gaining agreement has expired. The only circuit court of appeals
that has decided this question, held in Powell II that the labor ex-
emption survives an expired agreement as long as there is an "on-
going collective bargaining relationship." Powell v. NFL, 930 F.2d
1293, 1302-03 (8th Cir. 1989),cert. den. 498 U.S. 1046 (1991).

The Powell. II liti~ation began when the National Football
Lea~e Players AssocIation's ("NFLPA")ended their 1987 strike.
InitIally, the NFLPA challenged the NFL's continued adherence to
the free agency rules of the expired collective bargaining agree-
ment. By the time Powell II got to the Eighth Circuit, however, the
NFL had unilaterally implemented its "Plan B" free agency system
after a collectivebargainmg im~asse had been reached.

The Eighth Circuit disagreed with a district court finding that
the exemption ended when the parties reached a bargaining im-
passe. The court noted that the labor laws provided the opposin~
parties in a collective bargaining relationship with "offsetting tools
through which either side could seek resolution of their labor dis-
pute. The court reasoned that to allow the players to "pursue an
action for treble damages under the Sherman Act [once imr

asse
has been reached] would. . . improperly upset the carefu bal-
ance established by Congress through the labor law." Id. at 1302.
The court concluded that the labor laws, not the antitrust laws,
govern disputes over terms and conditions of employment:

\ 43
\

The labor arena is one with well established rules which
are intended to foster negotiated settlements rather than
intervention by the courts. The League and the Players
have accepted this "level playing field" as the basis for
their often tempestuous relationship, and we believe that
there is substantial justification for requiring the parties
to continue to fight on it, so that bargaining and the exer-
tion of economic force may be used to bring about legiti-
mate compromise.930 F.2d at 1303.

The same rationale was followed in the most recent labor anti-
trust decision involvin, the expiration of a collection bargaining
agreement in a_~rofesslonal~rts league. NBA v. Williams, Civil
Action No. 94 CN. 4488 (S.D.N.Y.July 18, 1994).The collective
bargaining agreement between the National Basketball Association
("NBA") and the National Basketball Players Association
("NBAPA")expired this summer. Nevertheless, the NBA teams
have continued to operate under the terms of that expired agree-
ment, including the salary cap and free agency provisions. Mter
the NBAPA threatened to sue the NBA under antitrust laws for
continuing to apply these terms, the NBA filed suit against the
NBAPAand representative players. The NBA sought a declaratory
judgment that the federall&bor laws governed the dispute between
the parties and that, as a result, it lawfully could contInue to apply
the terms of the expired agreement. The NBAPA and representa-
tive players counterclaimed, alleging the continued imposition of
the salary cap and free agency rules violated and antitrust and was
not protected by the labor exemption.

Jud,e Duffy of the Southern District of New York found that
both sIdes were "simply usin~ the court as a bargaining chip in the
collective bargaining process in what was "a labor dispute that
does not belong in litIgation." Williams, slip op. at 6-7. The court
found that the rationale of the Supreme Court precedent establish-
ing the nonstatutory labor exemption and the policiesof the federal
labor laws "mandate that the appropriate standard to apply in thePowell II standard." Id. at 24.

The court concludedthat the labor laws control in such disputes.
Quoting from Professor (now Judge) Winter's seminal work on the
interplay between the federal labor and antitrust laws, the courtexplained that:

Collective bargaining seeks to order labor markets
through a system of countervailing power. Thus, it is often
referred to by economists as bilateral monopoly.If such a
structure is to be protected by law, then logically the anti-
trust claims between employers and employees must be ex-
tinguished. William, slip op. at 24 (quoting Jacobs & Win-
ter, Antitrust Principles. 81 Yale L.J. at 22.)

The court declared that the antitrust laws did not apply in what
was purely a labor dispute between the NBA and the players' col-
lective bargaining ~presentative. According to those labor laws,
the NBA could lawfully continue to operate under the terms of the
expired agreement. The court closed with the followingsuggestionto the parties:

i
.
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[The] Parties are once aaain urpd to pursue the only ra-
tionale course for the resOlution of their disputes; that is,
of course of collective bargaining pursued by both sides in
good faith. No court, no matter how highly situated, can
replace this time honored manner of lal)or dispute resolu-
tion. Rather than clogging the courts with unnecessary liti-
gation, the parties should pursue this course. Williams slip
op. at 28-29.

It is important to emphasize that neither the NFL nor the NBA
have an antitrust exemption. It should be further pointed out that
the National Hockey League (NHL)-currently involved in a work
stoppa~e-is also ~enerally subject to the federal antitrust laws.!
There IS also considerable speculation that there could be a work
stoppage in the NBA within the month. Nevertheless all three of
the other professional sports leagues have seen considerable labor
strife, not dissimilar to that which we are witnessing with respect
to baseball. It would appear that labor strife in professional sports
has more to do with economics, than it has to do with the applica-
bility of the federal antitrust laws.

Baseball's antitrust exemption has received considerable criti-
cism and has been "under fire" for many years. The Synar sub-
stitute, of course would not repeal many aspects of baseball's anti-
trust immunity. However, at this point, it might be useful to point
out the problems that outright repeal of the antitrust exemption
would bring with it. For example, the relationship between the
major league teams and their minor league affiliates would be seri-
ously undermined if the antitrust exemption is repealed in its total-
ity.

Specifically, the major league teams currently enter into con-
tracts with minor lea§:':le players that bind those players to a par-
ticular club under a reserve clause" for a period of six and one-
half years. That reserve clause-which no longer applies to major
league players after a certain number of years of service-would be
subject to challenge under the federal antitrust laws as a restraint
on trade. No major league team would have the financial incentive
to continue to invest lar~e sums of money in the minor leagues in
such an uncertain situatiOn. Specifically, why should they invest in
minor league player development if they had no on-going assurance
that the players (they had initially signed) would remain part of
their organization for a reasonable evaluation period? In addition,
the amateur draft which provides the bulk of players for the minor
leagues would also be subject to a challenge under the federal anti-
trust laws. Consequently, it is important for Congress to recognize
that the business relationship between the major league clubs and
their minor league affiliates would be altered if legislation uncondi-
tionally repealing the antitrust exemption were to be enacted.

Furthermore, there are other aspects of major league baseball
that are currently exempt that coula be challenged under the anti-
trust laws if the exemption was removed in its entirety. For exam-
ple, the territorial broadcasting rights that each team is allocated

JThe only exception to antitrust co.enp lor the NFL, NBA and NHL ia contaiued in the
Spona Broadcutin& Ad., 16 U.S.C. If 129HM. Under thi. law, the proIeuioaal 'poRI Jeecu..
(bueball included) are protected &om antitrult .uitl when they enter loto Jequ..wide contnct.e
with lelerilion networu.
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for specific regions of the country could be challenged. Similarly,
the reasonableness of the rules governing franchise expansion and
franchise relocation decisions could also be challenged under the
antitrust laws if the exemption were to be removed. The point is
that a number of baseball's everyday business operations would be-
come the focus of antitrust litigation, bringing with it confusion,
delay and the threat of treble damage awards.

The substitute attempts to limit its scope of labor disputes be-
tween the major league players and the owners, thereby not having
any impact on the minor leagues. Once again, during the Commit-
tee's markup, Congressman Synar attempted to allay concerns
about the language of the substitute. He stated: "It specifically ex-
empts (the) minor leagues from the repeal of the antitrust law ex-
emption in the bill." Nevertheless, concerns have been raised about
the language in subsection (b) of the substitute from the minor
league perspective. They note that it does affect some minor league
players in that the recent "Basic Agreement" between the major
league owners and the players' union involved certain aspects of
minor league contracts and affects the rights of minor league play-
ers carried on major league rosters. The bill needs to be further
amended to ensure that there is no adverse impact on the minorleagues.

To summarize, the problem with the substitute version of H.R.
4994 is that the players' union mal. not be required to elect be-
tween labor law remedies and antitrust remedies, a result that
would be inconsistent with policies previously established by Con-
gress and the federal courts with respect to labor disputes. The
Major League Baseball Players' Union could be permitted to retain
its rights and remedies under labor law while, at the same time,
seeking an antitrust law treble damage award in federal court.
That result would amount to Congress picking sides in a highly
publicized labor dispute-a dispute with no national security impli-
cations. The enactment of H.R. 4994, as reported by the Judiciary
Committee would be a bad precedent and serious public policy mis-
take. Congress should not intervene but, rather, allow the collective
bargaining process to continue.

HAMILTONFISH, Jr.
HENRYJ. HYDE.
F. JAMESSENSENBRENNER,Jr.
GEORGEW. GEKAS.
HOWARD COBLE.
STEVEN SCHIFF.
JIM RAMSTAD.
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